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I.

INTRODUCTION

Citizens of industrialized nations regard health-care as a right.
Japan, Canada, and England have developed and funded national health
programs in keeping with this entitlement philosophy. The United States
government, though stopping short of providing every citizen health-care
access as a right,' has entitled various groups through federally funded
programs. But industrialized nations are no longer filled with ranks of
young workers ready to drive the economic engines that fund national
health-care services.
B.S., Boston University; M.A., University of the Pacific; J.D./M.A., University of
Tulsa. The author greatly appreciates the generous assistance and support of Michael Babiak,
Donna Thompson-Schneider, and Marguerite Chapman.
1. See Harris v. McRae, 448 U.S. 297, 317 (1980). See also BARRY R. FURROW ET AL.,
HEALTH LAW § 12-1 at 537 (1995) (noting that some state constitutions, for example, Article I
of New Jersey's Constitution, may raise health-care to the level of a right for state citizens).
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Demographic changes in industrial nations reveal huge increases in
the number of elderly members of society. As current workers prepare for
retirement, young people must assume the ever more burdensome task of
funding national health-care programs. In the face of a shrinking labor
pool and increasing numbers of retirees, the monumental objective of
obtaining sufficient cash flow to maintain the health-care programs is
unrealized.
Industrialized nations have tailored their health-care programs in
response to the changing socioeconomic landscape, but their actions
provide too little too late.
Financial cutbacks and organizational
restructuring change access patterns for every consumer. However, as
costs continue to escalate and populations age, policy considerations
targeting the elderly, begin to creep into the service delivery equation. The
health-care considerations implemented by industrialized nations affect
elderly consumers in increasingly important ways as the ranks of adults
over age sixty-five continue to swell.
This paper describes the health-care options provided to elderly
consumers in four industrialized nations:
the United States, Japan,
England, and Canada. The options designed to improve elder care provide
only weak supports which will collapse as the dramatic surge in the
number of elderly consumers overwhelms meager and often disorganized
organizational structures and services. Discussion in Part II introduces
various demographic and social phenomena, which necessitate strategic
development of health-care policies targeted to address elder needs. Part
III describes the health-care systems in effect in the United States, Japan,
England, and Canada and addresses the various policy decisions nations
have advanced regarding elder peoples' access to health-care.
Philosophical arguments about the ethics of service-delivery rationing are
explored in Part IV.
II.

DEMOGRAPHIC TRENDS AND SOCIAL PHENOMENA AND THEIR
EFFECTS ON THE Focus OF HEALTH-CARE
Although the emergence of large numbers of adults over the age of
sixty is not limited to industrialized nations, the aging of western society
carries with it profound social and economic ramifications. 2 Worldwide,
the percentage of total population older than sixty-five has increased from
2. Lloyd Bonfield, Was There a Third Age in the Pre-industrial English Past? Some
Evidence from the Law, in AN AGING WORLD DILEMMAS AND CHALLENGES FOR LAW AND
SOCIAL POLICY 37 (John M. Eekelaar & David Pearl eds., 1989). In the United States, the
emergence of lobbying groups helps elder citizens compete for limited economic resources. Id. at
38. A major focus of groups representing older Americans is securing a significant allocation of
state and federal dollars to perpetuate assistance programs such as health and welfare. Id.
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5.1% in 1950 to over 6% in 1990. 3 Marked differences in the
demographics of aging are apparent between developed and developing
countries.' Non-industrialized nations characteristically have a very small
percentage of elderly people and fertility rates far in excess of those of
industrialized nations.' The proportion of the population older than age
sixty-five in non-industrialized nations has increased less than a full
percentage point, from 3.8% in 1950 to 4.5% in 1990. In contrast,
developed
countries experienced a rise of almost 5% in the same time
6
period.

The aging population of industrialized nations is a recent, sudden
event.' That greater numbers of people live beyond sixty-five reflects the
improved well-being of the entire population., In earlier centuries, infant
mortality was significantly higher and life expectancy shorter than now. 9
Declines in fertility and mortality foretell additional increases in
percentages of elderly in relation to total population.'0 The tendency
towards rapid growth of the elderly cohorts within the total population will
manifest worldwide." However, even into the next century, the proportion

3. Thomas S. Ulen, The Law and Economics of the Elderly, 4 ELDER L.J. 99, 108 (1996)
(reviewing RICHARD A. POSNER, AGING AND OLD AGE (1995)). Judge Posner views the aging
process through the lens of economic theory. Id. at 109. Professor Ulen is a Professor of Law
and Economics at the College of Law and Institute of Government and Public Affairs, University
of Illinois at Urbana-Champaign. Professor Ulen summarizes and critiques Judge Posner's
work.
4. Peter Laslett, The Demographic Scene - An Overview, in AN AGING WORLD
DILEMMAS AND CHALLENGES FOR LAW AND SOCIAL POLICY 3, 5 (John M. Eekelaar & David

Pearl eds., 1989) (reporting that the percentage of people over 65 residing in developing
countries is approximately one third the number of elderly residing in developed nations). The
developed countries include Japan, the United States, the United Kingdom, Sweden, France, and
the former Soviet Union. Id. The developing countries include Brazil, India, China, African
nations, and Poland. Id.
5. Id. at 4. Both the actual numbers and the percentage of elderly will rise within the
non-industrialized nations as a function of falling birth rates. Laslett projects that by the
millennium, the proportion of elderly in non industrialized nations, though increasing, will
remain less than half of the share of elderly people residing in developed nations. Id.
6. Ulen, supra note 3, at 108.
7. Laslett, supra note 4, at 7. Laslett cautions that the figures do not take into account
the distinctive social and cultural features of the nations surveyed. Id. Thus, even though aging
itself can be quantified across all cultures, the socio-cultural aspects of each country form unique
contextual milieus. Id. The demographic figures take on different meanings in the various social
settings. Id. at 5.
8. Ulen, supra note 3, at 107 (attributing increases in the number of elderly in the world
population to rising real incomes, better health-care, and a decline in the birth rate).
9. Laslett, supra note 4, at 11.
10. Id.at 4.
11. Id.
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of elderly in the developing nations will remain less than half of the
number of elderly residing in developed countries.' 2
Three main trends are directly associated with population aging:
the feminization
increased life expectancy, altered patterns of fertility, and
4
of aging.' 3 These trends can be viewed as interrelated.

A. IncreasedLife Expectancy
Societal viewpoints regarding aging, death, and dying have
changed in light of increases in life expectancy. In the recent past, death
was often an unanticipated visitor. Death at any age was accepted by our
ancestors as one of the unpredictable vagaries of the life cycle." Now,
many people do not encounter the death of a loved one until early
adulthood.' 6 As a result of improved living conditions, individuals in
12. Id. at 5. Projections for third-world populations are expected to rise from 4.0% in the
1980s to 7.8% by 2020. Id. In contrast, the aged populace of developed countries is expected to
rise from 1.3% in the 1980s to 16.7% by 2020. Id. In terms of actual numbers, the world will
have 760 million inhabitants over age 65 by 2020. Id. This figure represents over 9% of the
population. Laslett, supra note 4, at 5.
13. Gunhild 0. Hagestad, The Aging Society as a Context for Family Life, in AGING AND
ETHICS 123, 123-31 (Nancy S. Jecker ed., 1991). The author ties these trends to changes in key
aspects of family life, such as decreased size of the nuclear family, diminished age differences
between siblings, altered patterns of kinship relations, and more predictable death experiences.
Id.
14. Paul Paillat, Recent and PredictablePopulation Trends in Developed Countries, in AN
AGING WORLD DILEMMAS AND CHALLENGES FOR LAW AND SOCIAL POLICY 25 (John M.

Eekelaar & David Pearl eds., 1989). Paillat analogizes the contemporary family to a frail ship
able to withstand the influence of a stormy contemporary environment. Id. Societal notions of
marriage relationships interact with fertility, longevity and migration patterns to impact resource
allocation within particular communities. Id. Paillat regards the dynamic tension between the
factors as contributory to the shift in demographics. For example, the author interprets the rapid
growth of post World War II population as a function of declining morbidity rather than a
manifestation of "genetic frenzy." Id. As successive generations controlled reproduction,
population has become increasingly sensitive to economic and social phenomenon. Id. at 26-28.
In Paillat's view, economic fluctuations alternatively increase or decrease migration. Migration,
in turn, impacts the economic well-being of a particular region. Migratory trends may place
additional demands on the medical, social and cultural infrastructure of a community. Id. at 30,
31.
15. Hagestad, supra note 13, at 124 (characterizing morbidity as "a normal experience in
all phases of family life"). The recent trend is to characterize death which occurs at any point
other than old age as atypical. Id. Death's increasing predictability and its association with
aging removes mortality from everyday experiences. Id. at 125. Death of younger people
becomes traumatic by virtue of its untimeliness. Id. Likewise, for the aged and their families,
death is more likely to mark a lonely transition devoid of the comfortable knowledge that others
have shared this common experience. Id. at 124.
16. Id. at 125. Parents in the early 1900s had a greater than 60% chance of experiencing
the death of a child. Hagestad, supra note 13, at 124. Likewise, children born at the turn of the
last century often experienced the death of either a sibling or a parent. Id. The unexpected loss
of parent or sibling is unusual in current generations. Id. Where in previous times the family's
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industrialized countries are generally able to predict with certainty that they

17
will attain old age.

Increases in the number of elderly pose puzzling questions about
the roles of families and institutions. While the bulk of this paper focuses
on broad policy decisions regarding care of the elderly, it is important for
the reader to develop an understanding of the dilemmas individual families
confront regarding elderly access to health-care. Demographic data
indicate that as people live longer, the family unit possesses fewer same
generation members than intergenerational members, who progressively
increase in number.,8 Where three generations of family coexisting
contemporaneously was once the norm, it is now not uncommon to have
four or even five generations existing together.19 These demographic
changes diminish the ability of the family unit to care for elderly relatives,
and it is unclear whether government resources are capable of providing
appropriate support.
B. Fertility Patterns
Changes in fertility patterns influence the size and age structure of
generational demarcations. In contrast to the historical trend for women to
role was to "experience and absorb the shocks of illness and bereavement," the modern family
unit finds the strains of care-giving outside of the common experience of others similarly
situated. Id. Often, adults first experience a family death with the passing of a grandparent. Id.
17. Laslett, supra note 4, at 8 (reporting there is a universally rising expectation of life at
later ages). Laslett informs his readers that the demographic projections derived from survival
curves are representative of global trends. Id. at 11. A survival curve is composed by
examining the longevity of a particular cohort of babies born in the same year. Id. The curve is
plotted on an X axis that reflects the (declining) number of individuals in the cohort and a Y axis
that reflects the age in years of the subjects. Historically, the survival curve dropped markedly
for the first year of life and then descended in a flat, diagonal descent to about the 80 year point.
Id. In the mid-1900s, the initial drop flattened out and the survival curve both lengthened and
crested upward, reflecting a decrease in mortality in the earlier years and increases in survival
rate at the very end of the life span. Id. at 13. This redefinition of the survival curve is known
as rectangularization. Id.
18. Laslett, supra note 4, at 19 (describing the kinship connections of family units in
industrialized nations as "perpetually attenuating"). As an example, the author cites the extreme
case of China. Id. In China, kinship bonding is of primary societal importance.
Id.
Traditionally, family support has provided the primary and almost the exclusive means by which
elders receive care. Id. Laslett fears that the drastic declines in fertility China currently
experiences may so attenuate kinship relationships that both societal function and the condition of
the elderly are negatively impacted. Id.
19. Paillat, supra note 14, at 28 (citing data acquired from a longitudinal survey conducted
in France which supports this contention). The study revealed that approximately 20% of 59
year old men in a sample of over 1000 people lived in a four generation family consisting of one
parent (usually maternal), an adult child and a grandchild. Id. at 32-33. Paillat also asserts that
in countries where probable life expectancy is greater than 70 years, two generations of retirees
will belong to the family unit. Id. Specifically, the newly retired 60-year-olds will coexist in
family units with their 80-year-old parents. d. at 33.
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bear many children throughout their adult years, women of industrialized
countries have concentrated their childbearing activities into a more
circumscribed time frame.0 As a result, the proportion of children born to
women over age thirty-five is declining rapidly in industrialized countries.2 1
Declines in the number of offspring change the age structure of
kinship networks by decreasing the number of intergenerational
relationships.
As women choose to bear fewer children, horizontal
relationships within each generation diminish. 22 A decrease in the number
of siblings and cousins in a family creates an additional consequence, a
shifting of the numerical balance between the older and younger members
of each generation.23 The diminishing number of young adults carries

tremendous implications for both familial and governmental support
systems.

Many governments are restructuring health-care services at the

same time the number of care-givers within each family shrinks. Whether
the family safety net will fold in the face of government cutbacks in healthcare services has yet to be determined.
The redefinition of intergenerational age structure portends a
restructuring of family members' roles. In a reversal of historical trends,
grandmothers are not bearing children concurrently with the onset of their
own children's parenthood.Instead, grandparenthood signals the
beginning of a life stage which now lacks clearly defined cultural
expectations.25
The ill-defined roles of elders, and their increasing
20. Hagestad, supra note 13, at 123 (reporting that the typical family at the beginning of
the 1900s had four children whereas today's family has two).
21. Paillat, supra note 14, at 25 (contrasting this phenomenon with the frequency of births
in communities where contraception is not practiced). There, fertility is determined by the
frequency of births among females of reproductive age and by the death rate of female children
between birth and reproductive age. Id. at 26. In industrialized nations, where birth control may
be practiced, fertility can be controlled. Id. Several indicators may be used to express fertility
levels. Id. The total fertility rate indicates fertility at one given date but does not predict future
trends related to fertility. Id. at 27. Two additional measures have predictive value. A parityprogression ration allows investigators to predict how many additional children a woman will
have, given her present number of offspring. The interval between two successive births
measures reproductive behavior. Longer than average intervals demonstrates contraception is
being utilized. Id.
22. There are fewer sisters, brothers, and cousins within each generation. Hagestad,
supra note 13, at 129 (citing the extreme case of family units in China, where the majority of
families have only vertical relationships). Under China's one-child policy, women were
prohibited from having more than one offspring. Id. There are, therefore, virtually no siblings
and no cousins in the present generation of young Chinese. Id.
23. Id. at 129. This is the first time in history that the number of elder members of the
family outnumber the number of children and grandchildren. Id.
24. Id.
25. Hagestad, supra note 13, at 129. Rights and obligations are ill-defined. Today, it is
not uncommon to have grandparents whose ages range anywhere from mid-20s to over 90 years.
Id. at 131. The wide divergence in age fosters role uncertainty. Id.
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numbers, impact the function of the family unit. With decades of life
following parenthood, men and women do not simply raise their children
and then succumb to the frailties of old age. Longevity escalates demands
on the family support system.
Both civic and familial support systems impact the needs of older
adults. Interpersonal relationships link elderly with care-givers and
support systems. Support systems vary along a gender-based dimension.
Many elderly women are divorcees or widows living alone, but the
majority of men over seventy-five years of age live with a spouse. 26 The
gender distinctions are not without important social consequences.
Historically, the family has been an important source of care giving. 27 The
traditional care giving role of the intact nuclear family may change in the
presence of divorce and with the demands of multiple generations of
elderly.28 The costs, both financial and emotional, of caring for two
generations of elders, and potentially for two sets of parents and their

26. Id. at 130 (reporting that 66% of men over 75 years of age reside with a spouse).
Although nearly half of today's marriages will end in divorce, men's patterns of remarriage
increase the likelihood that a second wife will provide support during old age. Id at 137. Of the
population older than 65 years, men remarry with greater frequency than do women. Id. at 138.
As a result of the gender-related variances in patterns of remarriage, the roles of older men and
women differ within the family unit and also in society at large. Hagestad, supra note 13, at
129. The older man more likely than not experiences stepchildren, a second family, and a
marital partnership during the last decades of life. His spouse provides an emotional and
physical support system, and his role as wage earner places him in a situation of relative
economic independence. Id. at 140. In contrast, elderly women face dramatically different
circumstances than their male contemporaries. Females experience more pronounced longevity
than males. Id. at 123. The older woman frequently lives alone; less than 20% of elderly
women are living with a spouse. Id. at 138. Many elderly single women rely upon their
children for support. Id. at 134. Since there is less remarriage among elderly women than
among their male contemporaries, altered fertility patterns impact women's family networks to a
greater extent than they do men's. Id. The choice to circumscribe childbearing reduces the
number of offspring in the nuclear family and sharpens the demarcations between generations.
Hagestad, supra note 13, at 129. Elderly women are often cared for by their daughters. Id. at
134.
27. Id. at 134 (reporting that 80% of elders' constant care is provided by female relatives,
particularly wives and daughters). Men who remarry often lose touch with their children. Id. at
138. Professor Hagestad cites research that reveals that many children lose contact with their
father subsequent to a divorce. Id. at 139. Although there is scant literature on the dissolution
of step-relationships, many remarriages also are terminated. Id. at 140.
28. It is unclear the extent to which family resources, both economic and emotional, will
be exhausted when the.younger generation has to care for two groups of elders. In the 1990s,
wage earning adult children may care for an over 65 year old retired parent as well as a
grandparent of 80 plus years who may be frail as well as elderly. While the older adults may
contribute personal resources towards their care, the young family nevertheless is often
responsible for a large share of the care giving. In light of fertility patterns decreasing the
numbers of siblings and cousins, a trend discussed above, the number of young people available
to assume traditional care-giving functions continues to diminish.
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spouses through remarriage, may tax even an able child with considerable
resources.
In addition to gender distinctions, divorce and subsequent

remarriage redefine familial roles. 29 When men remarry, their contact with
children from the first marriage often declines or disappears." For the
divorced, non-custodial parent, relaxation of family ties, sometimes to the
point of unraveling, alienates the children who form the support system for
an aging parent.', Different problems confront divorced women. Women2
frequently experience reduced standards of living following divorce,
3
although, unlike males, they tend to preserve kinship relations.1

C. Feminization of Aging
Simply the fact that women outlive menu4 creates a generation of
elderly women, who look to others for care. 3 Since women tend to outlive

29. Hagestad, supra note 13, at 137. Males age 65 or older remarry at a rate
approximately eight times higher than that of their female contemporaries. Id. at 138. Professor
Hagestad cites a 1980 study conducted by G.B. Spanier and P.C. Glick, which indicates that
women with higher levels of education and greater income are less likely to enter a second
marriage than men with equivalent financial and educational resources. Id. The data suggest a
gender-dependent split in the educational and financial resources available within the population
of single elderly women as compared to the population of single elderly men. Id.
30. Id. at 138 (noting that "divorce and remarriage create more disruption in men's family
networks than in women's. In a study on mid-life divorce, many of the men expressed concern
about the viability of family bonds. About a third felt that relationships with their children had
suffered as a result of the break-up.").
31. Hilde Lindemann Nelson & James Lindemann Nelson, FrailParents, Robust Duties,
31 UTAH L. REV. 746 (1992). The authors describe the taxing mental and physical fatigue that
results from managing medications, hygiene, nutrition, supervising safety, and emotionally
supporting an aging parent. Id. at 748. For the caregiver, these duties are inescapable. Id. at
749. The care giving routines impact upon other members of the family unit and upon the
relationships the caregivers maintain with their spouse and children. Id. at 748. Employment
and social networks are recast in terms of the filial obligation to care for an aging parent. Id. at
749.
32. Hagestad, supra note 13, at 137. Additionally, the needs of the children do not
diminish in the face of uncertain financial resources. Ulen, supra note 3, at 108, notes that
elderly populations have increased subsequent to a number of factors, one of which is rising real
income. In 1991, 12.4% of the elderly were poor whereas 14.2% of the general population was
characterized as impoverished. Id. Compare these figures to the United States Bureau of the
Census 1992 figures, which classify 12.9% of adults 65 years old or older as poor. Additionally,
a comparison to the figures from the Panel on Poverty and Family Assistance, which was
convened by the National Research Council of the National Academy of Sciences, places the
poverty rate for individuals 65 years old and older at 10.8% in 1992.
33. Hagestad, supra note 13, at 139. "lDlivorce may lead to an intensification of bonds to
grandparents on the custodial side, but to a weakening of ties to the "noncustodial" grandparents.
...
[T]he mother often serves as a kin-keeper for her husband's kin." Id.
34. Nelson, supra note 31, at 747 (citing statistical information indicating that women
outlive men by more than seven years, on the average).
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men by almost a decade, the explosive growth in the number of individuals
over sixty-five increasingly recasts health-care in female terms .36 The fact
that caregivers frequently are daughters or daughters-in-law of the patient
adds yet another female dimension to the complex interplay of factors
which influence health-care and the elderly. Although the mother-daughter
relationship has traditionally been a key factor in maintaining elders within
a family network," the changing dynamic of the modem family erodes the
traditional role of the daughter as the caregiver.3 8
In the United States, traditional family-centered care of the elderly
is disintegrating. Societal supports are inadequate to meet the needs of the
burgeoning population of older Americans. Other industrialized nations
have responded to similar demographic trends and social phenomena by
modifying their health-care policies in an attempt to accommodate the
needs of an aging citizenry. As discussed below, the policy supports do
not provide adequately for the escalating numbers of seniors seeking access
to health-care services.
II.

HEALTH-CARE SYSTEMS AND ELDERLY CONSUMERS

A. Japan
The Japanese model of health-care provides all consumers with
universal access to comprehensive low-cost medical care. 9 The right to
35. This is not to say that the elderly are absolved of decision making.
36. Nelson, supra note 31, at 747. The number of individuals over 65 has increased eightfold since 1900. Id. Health-care policy assumes the tinge of a women's issue because of the
disproportionately large number of females surviving beyond their sixth decade. Id. Creating a
feminine view of the aging question carries with it broader issues regarding the status of elderly
women and the policy decisions made by a power structure not necessarily predisposed to the
needs of the older, female constituency.
37. Hagestad, supra note 13, at 134. Eight out of ten aging mothers reside in the homes
of their children. Id. Over 60% of those children are daughters. Id. When constant care is
provided by a family member, over three-quarters of the caregivers are wives and daughters. Id.
38. Nelson, supra note 31, at 748. The authors discuss the sandwich-generation women
who are squeezed between the demands of their offspring and the needs of their elders. Id. at
749. Cultural expectations that women physically assist elders place working mothers in
incredibly stressful circumstances. Id. The toll of care giving may monopolize the energies of
the care-giver to the point that she "experiences extreme mental and physical fatigue . . . cannot
sleep, loses marital privacy, and often gives up salaried work or switches to part-time work,
despite the repercussions this has on future earnings and pensions." Id.
39. David Wilsford, States Facing Interests: Struggles over Health-care Policy in
Advanced, Industrial Democracies, 20 J. HEALTH POL., POL'Y & L. 571, 585 (1995). The
Japanese spend less than seven percent of their Gross Domestic Product on health-care as
compared to almost 14% in the United States. Id. But the author cautions that the Gross
Domestic Product may not be the most relevant yardstick by which to measure health-care
expenditures. Id. at 588. Japanese expansion and restructuring of the post World War II
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health-care is rooted in Japan's post World War II constitution.40 Although
access has been a non-issue,4 Japanese incur additional expenses for any
services not offered through the system.4 2 The system has been
characterized as a complex collection of "loosely connected insurance
However, government financial oversight provides an
schemes."' 3

overarching unity."
The Universal Health Insurance program, Kokuminkai Hoken,
began in 1961 as Japan became a prosperous industrialized country.
Kokuminkai Hoken is composed of three large group plans: Employees'
Health Insurance (Kenko Hoken), National Health Insurance (Kokumin
Hoken), and a special pool, which funds services for the elderly. A
number of small homogeneous units are integrated into each of the three
large group plans." All employed persons and their dependents belong to a
economy has resulted in phenomenal economic growth. Id. Rapid economic growth may mask
fluctuations in certain components of the economy. Id. at 589. See also Aki Yoshikawa et al.,
How Does Japan Do It? Doctors and Hospitals in a Universal Health-CareSystem, 3 STAN. L.
& POL'Y REv. 111, 113 (1991). Japanese health-care costs are growing by approximately one
trillion yen per year. Id. The escalating costs are considered manageable when compared to
expenditures of other industrialized nations. Id.
40. KENPO, art. 25. See also Wilsford, supra note 39, at 586 (citing W. Steslicke, The
Japanese State of Health, A Political-Economic Perspective, in HEALTH, ILLNESS, AND
MEDICAL CARE INJAPAN 34, 35 (E. Norbeck & M. Lock eds., 1987). "The right to maintain
the minimum standards of wholesome and cultured living. . . (AInd in all spheres of life, the
state shall use its endeavors for the promotion and extension of social welfare and security, and
of public health." Id.
41. Yoshikawa et al., supra note 39, at 134. Only 0.2% of the Japanese who seek medical
care cite access as a problem. Id.
42. Id. at 131. Highly advanced medical treatment examples are use of the artificial
pancreas and Extracorporeal Shock Wave Lithotripsy. Id. Because the rapid diffusion rates of
high technology devices and interventions have escalated costs, the government has limited their
use. Id. at 134. The highly advanced medical treatment system provides reimbursement to
patients for specified high tech equipment only if treatment is obtained in a designated hospital
after authorized institutional approval is obtained. Id. See Dana Derham-Aoyama, U.S. Healthcare Reform: Some Lessons From Japanese Health care Law and Practice, 9 TEMP. INT'L &
CoMP. L.J. 365, 375 (1995). Japanese health-care does not generally cover prenatal care,
childbirth, or preventive-care programs.
43. Yoshikawa et al., supra note 39, at 117.
44. Wilsford, supra note 39, at 586. (describing the broad scope of government
intervention). Legislative action affects the levels and extent of coverage, extends scope of
coverage to uninsured individuals, sets government, employer and employee contribution levels
to finance plans, and establishes nationally uniform drug pricing and service provider rates. Id.
45. Yoshikawa et al., supra note 39, at 112. See also Derham-Aoyama, supra note 42, at
373. Japan, the world's second largest industrialized democracy, was the first Asian nation to
implement universal health insurance.
46. Wilsford, supra note 39, at 587 (presenting an organization of health insurance funds
in Japan). The Employees' Insurance Fund insures general employees at workplaces of small or
medium enterprises who are not enrolled in any other health insurance society. Id. Societymanaged insurance provides benefits to employees' at large enterprises with a health insurance
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Each subscriber pays

a premium based upon income and limited by a maximum contribution
cap.u Providers are reimbursed at a prescribed fee-for-service schedule
for any medical services approved by the Central Social Insurance Medical
Council The Health and Medical Services System for the Elderly covers
bedridden persons over age sixty-five and seniors over age seventy.
Elderly individuals receive public subsidies and are responsible for only
limited cost-sharing (co-payments). 1 The elderly currently comprise

slightly more than ten percent of Japan's population.52

This group is

society. Id. Day laborers, seamen, teachers, and school employees, railway, and telephone
d. The Regional
employees' plans are organized under the Employees' Insurance Fund.
insurance plan insures individuals not covered by employees' insurance such as self-employed,
farmers, physicians and other professionals, artists, and independent small businessmen. Id.
Retirees formerly covered by employees' insurance and their dependents are covered through a
regional insurance provider. Id. For a more detailed explanation of the intricacies of the
Japanese Health Insurance Funds, see also Derham-Aoyama, supra note 42, at 375-77.
47. Yoshikawa et al., supra note 39, at 114. Employee health-care groups evolved prior
to the introduction of Universal Health Insurance. Id. In the 1920s, large corporations were
guided by government to create health-care associations, which financed care for limited numbers
of employees. Id. The Japanese government incrementally expanded coverage, first to blue
collar workers, and then to white collar workers, farmers, fishermen, and other workers. Id.
Efforts were accelerated and extended to virtually all segments of the populace prior to the
Pacific War. Id.
48. Derham-Aoyama, supra note 42, at 376-77 (limiting expenditures to approximately
$3000 per household under the national health insurance plan and setting caps at a fixed
percentage rate of an employee's monthly standard salary in the employees health insurance
plan). See Yoshikawa et al., supra note 39, at 114. The insured must also pay a 10% percent
co-payment for inpatient and outpatient services. The family members of the insured pay a
higher co-payment for the services. Id.
49. Derham-Aoyama, supra note 42, at 377. The Central Social Insurance Medical
Council is a government agency. Id. The Council's decision making impacts national policy
because of its rate setting function. Id. In addition to determining rates, the Council authorizes
services and decides whether to preclude or remove procedures on the current list of
reimbursable services. Id. Chuikyo's determinations have a major impact on both service
providers and consumers. See Yoshikawa et al., supra note 39, at 118, for a discussion of
specific examples where the behavior of the consumer changed when high technology procedures
were listed
on the fee schedule.
50. Yoshikawa et al., supra note 39, at 117. The 1982 Health and Medical Services Law
for the Elderly requires the more amply funded Employees Health Insurance societies to
Id. This cross-subsidization lowers the amount of government
subsidize the elderly.
contribution and attempts to minimize disparities across insurance plans. Id.
51. Id. at 134. Under the plan, outpatients pay six dollars monthly for services provided
by the plan and an additional three dollars monthly for hospitalization.
52. Laslett, supra note 4, at 5. See also Takatomi Ninomiya, Welfare and Supportfor the
Elderly in the Community: from a survey in Sumida-ku, Tokyo, Japan, in AN AGING WORLD,
DILEMMAS AND CHALLENGES FOR LAW AND SOCIAL POLICY 189 (John Eekelaar & David Pearl

eds., 1989). The Japanese government is reformulating policies that were traditionally directed
at assisting poor elderly citizens. Id. Concepts of autonomy, self-support, and maintaining the
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anticipated to increase over twenty-three percent by the year 2020.-I The
accelerated growth in the numbers of elderly consumers will stress existing
health-care supports.
Like all industrialized nations, Japan's leaders must confront the
future in light of significant demographic changes.m The graying of the
population and shrinking of the numbers of young entry level workers
diminish the tax base which funds the nation's health-care programs.
Despite the massive projected growth in the elderly population, only a
small number of hospital beds currently are allocated for their care."
Since the elderly are a service-intensive sector of the population, the rise in
the elderly census heralds a proportionate increase in medical care costs
through longer stays and deployment of more intensive medical
intervention. Prolonged hospitalizations have been identified as a major
source of inefficiency in the Japanese health-care system.Concurrent with the surging population of elderly, notions of the
family as the source of care are eroding. Recent increases in hospital and
nursing facility placements and a rapid decline in the number of elderly
residing with adult children have been noted." The decline of family-based
care is attributed to a number of social factors. Over the past forty years,
Japan has evolved from an agrarian, communal society to an industrialized
Abandonment of a traditional intergenerational communal
nation."
lifestyle marks the transition to an industrialized society where resources
family unit underlie government policy. Id. The author rejects the basis of the policy as
"wishful thinking, because the traditional family structure is rapidly declining." Id.
53. Yoshikawa et al., supra note 39, at 128. The rapidity of this change surpasses
anticipated changes in the distribution of elderly individuals as a percentage of the overall
population for all other industrialized nations. Id.
54. Id. Since elderly consumers require more costly medical treatment, the authors predict
that Japan will experience "an unavoidable surge" in health-care costs. Id.
55. Id.
56. Derham-Aoyama, supra note 42, at 379. Patients over seventy stay an average of
three months. Id. The extremely long admissions are attributed to paucity secondary care
facilities coupled with an absence of home care options. Id.
57. Daisaku Maeda, Decline of Family Care and The Development of Public Services - A
Sociological Analysis of the Japanese Experience, in AN AGING WORLD DILEMMAS AND
CHALLENGES FOR LAW AND SOCIAL POLICY 297, 304 (John Eekelaar & David Pearl eds.,

1989). Although these trends indicate social changes, more than half of elderly parents reside
with their adult children. Id. at 301. The figure increases to seventy percent in rural areas. Id.
Even if annual decreases in co-living elderly continue at the present rate, statistical extrapolations
of available data indicate that the proportion of elderly residing with adult children will not reach
a national low of 50% for almost another quarter century. Id. at 300-02.
58. Id. at 306 (citing Statistics Bureau, General Executive Office data from 1955 and
1958). Forty-one percent of the population was engaged in agriculture in the mid-1950s. By
1985 the number of people engaged in agriculture had declined to approximately nine percent.
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and occupations are not shared. 9 Small urban family units have supplanted
the natural and expeditious multigenerational living and working
arrangements of farm communities.60
Higher geographic mobility also contributes to disintegration of
large extended families.6 Many women, traditionally the caregivers for
elderly parents, are unable to both care for aged parents and work outside
the home. Children may be unable to give care because of their own poor
health or finances.
Finally, as the number of children decreases, so do available
family caregivers. Though cultural traditions of caring for aging parents
are still pervasive,62 children have no absolute legal responsibility to care
for family elders.63 Because of the profound demographic changes and
their socioeconomic ripple effects, the Japanese universal health-care
system is "experiencing a crisis.""
The Japanese are contemplating changes to address the needs of
their elderly citizens. Any changes must address tensions existing between
the Central Social Insurance Medical Council 6 and the Japanese medical

59. Ninomiya, supra note 52, at 189. Traditional family life involved two or three
generations residing together.
60. Maeda, supra note 57, at 306 (discussing changes brought about by industrialization).
Job changes, driven by economic factors, force workers to move to areas remote from their
agrarian family homesteads. Id. Residential communities in industrialized areas are designed to
accommodate many small family units. Id. In addition, increasing affluence brought about by
industrialization has contributed to a new perception of independence in the younger generation.
Id. at 307. While the younger generation finds wealth and independence in the urban
industrialized areas, aging parents may choose to remain at the original family residence. Id. at
306.
61. Ninomiya, supra note 52, at 188. Only one-quarter of the elderly look to their
children for housing. Id. The author surveyed seniors ages 60 to 74 living independently in the
Sumida-ku district of Tokyo. Id. at 185, 186. Data indicated that of the 75% of the respondents
with children, less than one-fifth of the children visited daily. Id. at 188. Less than half of the
children who maintained frequent contact (either by telephone or in person) lived within 30
minutes of their parents. Id.
62. Maeda, supra note 57, at 300. The author attributes the preservation of traditional
family care to the fact that Japan's industrialization occurred later than industrialization in
Western European or North American nations. Id. at 301.
63. Id. at 299 (reporting that "both financial responsibility and responsibility to care for
aging parents is now defined very narrowly in the actual administration of the Law for the
Welfare of Elderly Persons"). The child is under no obligation to abandon outside employment
to become a caregiver, despite the fact that many middle aged women feel compelled by social
pressures to do so. Id. Without regard to financial status, a family may request the government
provide necessary care, including institutional placement, for elderly parents under the Law for
*Health and Medical Services for Elderly Persons. Id. at 300.
64. Derham-Aoyama, supra note 42, at 385.
65. See Yoshikawa et al., supra note 39.
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establishment, a traditionally autonomous and politically influential group.6
The bureaucrats are driven by economic pressures, including those exerted
by foreign interests to increase domestic consumption,67 while the Japan
Medical Association seeks fewer economic restraints and reductions in
paperwork. 61
Government efforts are being directed at reducing costs through
decreases in the length of hospital stays. Changes have occurred in how
health-care for the elderly is funded. The Health and Medical Services
Law for the Aged of 1983 created a pooling fund financing services for
persons over seventy.69 At the same time, the government implemented a
limited amount of cost shifting by requiring consumers to make small copayments on services. 70

The government has also inversely linked the

amount of reimbursement to the length of a hospital stay. 7' A new
voluntary prospective reimbursement system transforms payment from fee
for type of service to daily capitation payments. All nursing care,
medications, and examination costs are covered; however, other costs,
comprising approximately fifty percent of the medical care, are not
covered.12
Programmatic supports for the burgeoning elderly population have
been introduced via a policy known as the "Golden Plan. " 71 This Policy
focuses on moving the elderly out of hospitals and into other potentially
66. Wilsford, supra note 39, at 590 (discussing the possibility that the Japan Medical
Association [hereinafter JMA] is losing cohesiveness as younger physicians face a different
economic reality than the senior doctors). Senior level physicians frequently possess an
ownership interest in a clinic or private hospital. Id. Facilities often employ young doctors as
salaried staff. Id. As groups proliferate, competition for the same patient base heats up. In the
face of diminishing resources, the successful facility owner will realize a huge financial gain,
while salaried providers reap little financial benefit and face constant pressure to increase the
volume of patients seen while running an economically efficient service. Id.
67. Id. at 585. The sociopolitical context is one of collaborative problem solving and
negotiation, therefore organized medicine and the state work together to implement reforms. Id.
In contrast, American physicians are often cast as adversaries and intra-interest group conflict is
more often than not the norm in United States health-care policy-making. But see Yoshikawa et
al., supra note 39, at 118 (explaining that the Chuikyo negotiations with the Japanese Medical
Association are agency action and as such sidestep the legislative process). Yoshikawa also notes
that "politics within the council is unavoidable, and many may manipulate the reimbursement
system to serve their own ends." Id.
68. Derham-Aoyama, supra note 42, at 378.
69. Yoshikawa et al., supra note 39, at 128.
70. Willsford, supra note 39, at 591. See Yoshikawa et al., supra note 39, at 134.
Elderly outpatients pay approximately six dollars per month and inpatients pay three dollars per
month for medical care.
71. Yoshikawa et al., supra note 39, at 134.
72. Id. at 130.
73. Id. at 128.
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less restrictive forms of elderly care. To this effect, the government
developed institutional long-term care facilities (Tokurei Kyoka Rojin
Byoin),74 intermediate level facilities (Rojin Hoken Shisetsu) akin to
hospices, and a variety of home help and daycare services. 5 Consumers
may also elect to participate in HMO-type privately funded geriatric longterm care beds 6 instead of customary hospital based care. 77 Generally,
health management significantly improves life-functioning capabilities for
the elderly; 78 however, the bedridden hospital bound patient requires
additional resources so care can be tailored to the needs of the patient
without producing heavy societal costs.
Japan has reevaluated traditional policies, which relegate the care
of the elderly primarily to family members. Concepts of self support and
independence are central contributions of family and community networks;
however, as socioeconomic realities change the lifestyles of the younger
generation, elderly consumers increasingly rely on outside help to address
health-care needs. Some consumers look to the private sector, others to
the restructuring resulting from the Golden Plan. But the substitution of
less costly and lower intensity services for elderly consumers is an
insufficient response 9 in the face of rapid and radical graying of the
Japanese population.7

74. Maeda, supra note 57, at 312. The government-approved beds are subsidized. Id. A
bedridden elderly patient may be admitted for a short-term stay in nursing homes for any reason,
including respite care. Id. This service has existed for over a decade, and there are over forty
thousand such beds in Japan. Id.
75. Id. (describing the increase in home-helpers and the establishment of "rehabilitative
and reactivation services," which will enable elderly to become increasingly functional and
independent in daily living skills).
76. Yoshikawa et al., supra note 39, at 130.
77. Id. at 134.
78. Noriyuki Nakanishi, et al., The Association of Health Management with the Health of
Elderly People, 24 AGE & AGING 334 (1995). A survey study of over 1300 seniors living in
Settsu City, Osaka revealed that participation in social activities, which foster a reason for living,
may bolster and preserve the health of the elderly. "[H]ealthy psycho-social conditions may
motivate the adoption of preventive health practices and the use of health checks." Id. at 339.
79. Ninomiya, supra note 52, at 189. The traditional family structure is deteriorating and
thus can no longer provide the type of care elders need. Id. Additionally, individuals who can
not pay for services rely on a central government that increasingly looks to the public sector to
serve the elderly. Id. Information about public sector services is not freely disseminated to those
seniors most in need of assistance. Id. "It is impossible to expect adequate help for the elderly
given the present situation." Id.
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B. Canada
The Canadian health-care system provides citizens with
government sponsored universal socialized insurance.8w The concept of
socialized insurance was introduced in the province of Saskatchewan in
19448, and expanded to encompass comprehensive medical care insurance
in 1962.82 Socialized insurance, as adopted by the federal government in
1966, makes health-care a right.83 Access to generous program benefits is
premised on a philosophy that the system will serve all citizens, not just
provide for the neediest members of the nation.8
The interaction between provider and payor in the social insurance
system compels accommodation between the desires of the physician and
those of the federal and provincial governments.85 General government
revenues raised through both provincial and federal taxation" are disbursed
at the provincial level to cover expenditures that are medically necessary.87
80. Murray G. Brown, Rationing Health-care in Canada, 2 ANNALS HEALTH L. 101,
(1993). Federally funded publicly administered health-care programs are collectively referred to
as "Medicare." Id. at 103. Medicare members access to medically necessary services is
comprehensive, universal, and portable. Id. at 101-04. For an excellent discussion of the
Medicare program see Evans infra note 87.
81. Carolyn Hughes Tuohy, Principles and Power in the Health-care Arena: Reflections
on the Canadian Experience, 4 HEALTH MATRIX 205, 209 (1994). The social democrats in the
New Democratic Party (hereinafter NDP) introduced the concept of universal and comprehensive
hospital insurance in 1944. Id. See Health Services Act ch.81, 1946 S.S.688 (Sask.) (ensuring
access to hospital services).
82. Tuohy, supra note 81, at 209.
83. The Medical Care Insurance Act, ch. 64, S.C. 1966-67 (Can.); the Canada Health Act
of 1984, ch.6 R.S.C. 1985 (Can.); and section seven of the Canadian Charter of Rights and
Freedoms, Constitution Act, 1982 Pt. I, § 7 (Can.) (stating "everyone has the right to life,
liberty, and security of the person .... "), provide statutory guarantees to health-care access.
84. Brown, supra note 80, at 101.
85. Tuohy, supra note 81, at 205. Continuity and development of the health-care system
is dependent on the physician-provider relationship. Id. Physicians' roles vary from one
province to another, however, two main controversies emerge: the extent to which physicians
exercise entrepreneurial versus clinical discretion and the issue of physician autonomy. Id. When
the Canadian government removed financial barriers to treatment by providing tax-based funding
for medical care, the physician's financial autonomy necessarily was curtailed. Id. at 210-14.
Physicians must. work within the economic boundaries set by the provincial legislatures;
however, within those bounds, doctors have the power and autonomy to determine the array of
services that will be provided to health-care consumers. Id. at 222-25.
86. Wilsford, supra note 39, at 593 (describing financing as primarily a provincial
function). Up to one-third of provincial tax revenues are devoted to health-care. Id. Federal
government contributions currently comprise approximately 40% of provincial expenditures. Id.
87. Robert G. Evans, Canada: The Real Issues, 17 J. HEALTH POL. POL'Y & L. 739,
744 (1992). Medically necessary treatments are subject to frequent redefinition. Id. At present,
almost any service that a physician is willing to provide to a patient is considered medically
necessary treatment. Id. "The increasing interest in the effectiveness, or lack of it, of much
contemporary medical care is likely to infuse more content into the principle of medical
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Administrative costs are quite low, as the government is the single nonprofit payor.u The unified funding source allows consumers the freedom
to select providers of choice.
While the government determines the amount of funding
available, ' the physician defines the treatments that are to be included in
the plan.?° Under Medicare, consumers do not pay the provider directly
for covered services."' Government severance of medical decision making
from funding allocations preserves the physician's clinical autonomy at the
expense of the medical provider's economic self-determination.9
How to equitably balance access with cost containment is a subject
of intense debate. 3 Each province arrives at a satisfactory equilibrium by
necessity." Id. Providers are reimbursed according to a fee schedule, which has been negotiated
with Provincial authorities. Id. at 742. Provincial agencies reimburse hospitals on the basis of
global budgetary projections of operating costs as opposed to fee for service reimbursement. Id.
88. Evans, supra note 87, at 748. Some Canadians opine that the lean
philosophy of single payor system has created administrative anorexia. Id. at 749.
governments are loath to spend on management while nevertheless continuing to steer
care ship. One might ask, without a crew to look after the engine room, who will tell
that the ship is taking on water?

and mean
Provincial
the healththe captain

89. Brown, supra note 80, at 103.
Federal cost sharing supports Medicare through
specific federal fiscal allocations and through general federal-provincial agreements that enable
poorer provinces to provide their residents with equitable resources for public services. Id. The
federal-provincial agreements are no string allocations that allow poorer provincial governments
to provide a broader scope of services than would be possible given the provincial budgetary
constraints. Id. at 103, 104.
90. Wilsford, supra note 39, at 596. Discussing tradeoffs under the social insurance
system, the author notes that although Canada provides accessible quality care at reasonablecost,
physicians must negotiate with provincial governments for adequate funding. Id. at 593, 594.
The government imposed financial control creates tension between the provinces and the
physicians. Id. The provincial objective of cost containment is characterized by organized
medicine as underfunding. Id. at 594. Medical professionals argue that restrictive funding
hampers professional freedom, limits patient protections, and lessens quality of care. Id.
91. Brown, supra note 80, at 103. Medically necessary services include a broad but not
unlimited array of treatment options including hospitalizations, diagnostic services and medical
care. Id.
For example, included in the delivery system are not-for-profit hospitals; Red Cross
blood service; other non-governmental organizations . . . ; [and] other health
professionals . . . .Provincial governments directly deliver certain health-care services
such as mental health and long term chronic care . . . [and] a broad range of public
health and population health programs that do not deliver direct patient care.
Id.
92. Tuohy, supra note 81, at 224.
The accommodation between the provincial
governments and the medical profession is in a state of flux, but will continue to be a focal point
of the development of Canadian health-care. Id. at 222-25. The government underwrites a
service delivery system that has remained essentially unchanged since the advent of national
health-care in the 1960's. Id. at 209.
93. Numerous articles have appeared in the Canadian press. See, e.g., Robert Brown,
Inevitable Surprises: The Graying Population Will Impact the Economy in Good and Bad Ways,
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weighing the efficacy of hospital utilization, high technology treatments,
and clinical services against the economics of service use., There is a
tension inherent in these tradeoffs, as health-care must be rationed to allow
both economic viability and broad access.95 How are the elderly affected
by the provinces' balancing acts?
How and when rationing occurs depends upon the interplay of
numerous factors. Although methodological difficulties exist,96 managerial
decision making within Medicare is, in theory, outcome driven.9
Practically, an implicit ranking process weighs consumer health needs98
against the fiscal well-being of each provincial health-care system.9
But Not Necessarily in the Way You Think It Will, 8 CAN. INV. REV. 34 (1995) (illustrating some
concerns of contemporary Canadians). The author urges governments to consider economic
responses to the rapid upward shift in the proportion of elderly in the general population. Id.
Extending the normal retirement age to 69 and increasing the ratio of working elderly to retirees
is a proposed response to the looming price inflation that accompanies declines in national
productivity. Id. at 36. Other articles voice concerns that elderly Canadians are denied healthcare services for financial reasons. See The Age Factor In Heart Surgery, GLOBE & MAIL
METRO EDITION, June 2, 1995, at A13.
94. Brown, supra note 80, at 102. "Underlying these explicit equity goals regarding
access to health-care and public funding is the imperative to manage scarce public sector
resources efficiently." Id. Since access is equivalent to free medical care, the provinces must
manage fiscal resources in a manner that enables citizens to have reasonable access to the healthcare system. Id. at 103.
95. Wilsford, supra note 39, at 593 (noting the increasing cost of care strains the system).
96. Brown, supra note 80, at 107 (identifying limits to the validity and reliability of data,
if data is available at all). Further difficulties arise when multidimensional comparisons of
effectiveness are attempted; for example cost-effectiveness, clinical-effectiveness, and
programmatic success. Id. The chronic or acute nature of a person's health status presents
another variable, which impacts effectiveness measurements. Id. at 117-18. Limited statistical
data may not account for individual differences, creating uncertainty in resource-allocation
decision making. Id. at 118.
97. Individual patient characteristics that are independent of outcome measures, such as
ethnicity, economic status, or social background, are theoretically external to an outcome-driven
resource allocation process. However, economic status, ethnicity, education and a multitude of
other non outcome-based factors may contribute to personal wellness.
Additionally, non
outcome related factors may influence an individual's determinations regarding whether or when
to seek medical care. The number of patients availing themselves of the system and the
acuteness of their ailments necessarily impacts the outcome data.
98. Evans, supra note 87, at 746.
Since patient access is based upon physician
determination of need providers become gatekeepers to the health-care system. Id at 758.
However, the physician working in Canada's fee-for-service environment, must treat patients in
sufficient volume to maintain an economically viable medical practice. Id. at 746. The
physician will find it advantageous to determine if patient need exists. Id. The physician also
must respond to government pressure to limit services as utilization escalates and costs increase.
Id. "The political struggle is then over the processes by which need is to be defined. To the
medical profession, need is whatever a physician says it is . . . . Governments, on the other
hand, are increasingly arguing that the test of necessity is effectiveness . . . ." Id.
99. Brown, supra note 80, at 115. At the federal level, cost-sharing incentives attempt to
limit growth to acceptable rates. Id. at 109. Current federal policy links funding to the rate of
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Barriers to access are imposed when the fiscal considerations of provincial
governments are afforded more weight than patient treatment needs. 10
Explicit barriers the province may construct include redefining the
boundaries of the entitlement,10' controlling hospital capacity and the array
3
of offered services,101 and restricting the number of licensed physicians.'1
The stresses imposed by cost shifting impact all segments of the
population; however, they may appear most formidable to the elderly
consumer. The elderly population simply consumes more and requires
more intensive interventions. °0 The definition of medical need becomes
more flexible when the patient is of more advanced years. 03 Rationing
provincial population growth and gross national product. Id. Federal expenditures in the healthcare sector have progressively declined as the Canadian economy slumps. Id. at 110-11. In
order to preserve the shrinking pool of resources, provincial management of Medicare shifts
costs between the private and the public sectors in a variety of ways. Id. at 111. Future
projections of more robust economic growth will allow the health-care sector some continued
expansion; however, that expansion will not develop at such severe cost to the GNP or public
sector expenditures. Id. at 116.
100. Brown, supra note 80, at 105. Brown believes the realitiesof resource scarcity make
rationing necessary, however the manner in which rationing is imposed reflects societal value
systems. Id. Canada rations services at the policy level through managerial decision making of
government organizations and transaction specific provider determinations regarding resource
allocations to individual consumers. Id. at 105-06.
101. Tuohy, supra note 81 at 215 (identifying decreased availability of certain hightechnology services). For example, 800% more magnetic resonance imaging scans and radiation
therapy units and 300% more cardiac catheterizations are performed in the United States than in
Canada; six times the number of lithotripsy centers exist per capita in the United States than in
Canada and more coronary artery bypass surgery occurs in Canada than in the United States. Id.
at 216. See Brown, supra note, 80 at 112. The boundaries between necessary and unnecessary
medical care are in a constant state of flux. Recently, provincial governments have deinsured
services deemed to "have low marginal contribution to improved health outcomes." Id. So far,
the federal government has not found provincial deinsurance tactics objectionable. Id.
102. Brown, supra note 80, at 113, 114. Provincial governments manage capacity by
controlling both the structure and the functions of the hospital. Id. The number of beds
allocated to various acute, sub-acute, and chronic care services, the breadth of services: local,
regional or tertiary care, the nature of the care: inpatient/outpatient, the nature of diagnostic
services and budget allocations for staffing and capital equipment expenditures are all decisions
of government managers. Id. The location of the hospital and the role of the fee for service
provider working within the facility also are within the purview of the province. Id.
103. Id. at 114. Restrictions placed on the immigration of foreign-trained doctors almost
two decades ago were tightened in 1993 through implementation of additional reductions in
numbers of physician immigrants and licensure restrictions for foreign educated physicians. Id.
Available spaces in education and training programs within Canada were reduced by 10% in
1993. Brown, supra note 80, at 114.
104. Evans, supra note 87, at 753 (questioning the efficacy of the utilization patterns).
Treatments are "often of unproven effectiveness"). Id.
105. Id. at 757 (commenting that for elderly consumers, "need is indefinitely expansible
within the relevant range"). In addition, as the availability of staff and facilities increase,
utilization also increases. Id. at 758. The relationship of utilization patterns to need is unclear.
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disadvantage

elderly

consumers; however, further information about efficacy of treatment is
needed before definitive comment can be made.0'6 It appears that Canadian

social insurance meets consumers' medical needs by providing broad
access at the expense of service intensity.

Whether an elderly consumer's medical need is addressed by the
health-care system may, in part, be a function of the elderly person's social
support systems. Elders' reliance on social supports creates complex and
variable interactions with medical service providers. I11 Social networks
may be central to threshold determinations of whether people get to the
hospital in the first place. 10 However, social support only weakly relates
to hospital utilization. '0 Yet, home health utilization, which provides high
levels of support, is associated with decreased hospital use." 0 Moreover,

individuals who relied upon informal social networks received less
intensive home care services."' Was the amount of home health service
provided a reflection of the elder's reliance on outside help or were
potential elderly consumers denied access to services because informal
T2
networks already existed?"
The elderly may be forced to rely upon additional resources
outside Medicare.
Provinces have custom-tailored supplementary

programs for particular segments of the population.'"

Supplementary

programs are created by legislative action and financed through provincial

106. Tuohy, supra note 81, at 219.
107. Margaret J. Penning, Health, Social Support, and the Utilization of Health Services
Among Older Adults, 508 J. GERONTOLOGY, SOC. Scl. 330, S337 (1995). The author examined
whether social support systems impacted elders' usage of health services. Id. Interviews were
obtained from a random sample of over 1200 non-institutionalized adults age 60 and over. Id. at
S332. Results reveal significant interactions between the elderly person's social support systems
and health status. Id. at S337. Quantitative and qualitative differences across the spectrum of
care suggest that the importance of social support varies across levels of care. Id. at S337, S338.
108. Id. at S337 (indicating that the presence of support is positively correlated to incidence
of hospitalization).
109. Id.

110. Home Healthcare - The New Direction in Canada's HealthcareSystem, NEWSWIRE,
July 24, 1996, available in CANNEWS. Community based home health services include
nursing, physical therapy, speech pathology, and home support workers. Home health-care
agencies report that clients experience greater personal autonomy and preserve free choice when
they choose home health services over more institutionalized care settings. Id.
111. Penning, supra note 107, at S337.
112. Id. at S338. Some provinces, as a matter of policy, consider an individual's informal
support networks when making a determination of whether to provide services. Id.
113. Brown, supra note 80, at 116. An example is the Nova Scotia Senior's Pharmacare
Plan. Id.
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revenues .1 Changed circumstances impacting provincial finances may
cause changes in the supplementary health program entitlements. Benefits
may be reduced, co-payments for services may rise,"' and the targeted
6
population may be redefined to limit access."1
The elderly in Canada participate in an "overwhelmingly
popular"" 7 system. Yet, several concerns about the impact of Medicare
management on elderly consumers remain unanswered. Canada's response
to recent fiscal stresses was to curtail expansion of services. Rationing
was accomplished at the macro-level by redefining the nature of the
entitlement and the roles of hospital, physicians, and other health service
providers.
Macro-level management strategies eventually exact personal costs
from consumers and providers. The elderly pay a price when they must
supplement Medicare in order to meet medical needs. The sometimes
uneasy accommodation between the provincial government and the healthcare providers creates tensions in the system. As the numbers of elderly
consumers increase, how will funding and rationing decisions interface
with consumer and provider concerns? Will equitable delivery of quality
care be possible?
C. Great Britain
The National Health Service (NHS) was created to remedy Great
Britain's health-care problems. During the 1930s and 1940s, citizens of
Great Britain were subject to inequitable care, inefficient administration,
and costly services. Health-care was only accessible to individuals who
were able to afford it and could travel to the areas where services were
offered."' Those individuals fortunate enough to obtain care entered a

114. Brown, supra note 80, at 114-16. Publicly funded and administered supplementary
health-care programs restrict eligibility to provincial residents. Id. at 116. Private sector entities
contract to provide service delivery. Id. at 114.

115. Id. at 116 (reporting increased co payment fees for both an ambulance transportation
program and the Senior's Pharmacare Plan in Nova Scotia.)
116. See Penning, supra note 107, at S338.
117. Tuohy, supra note 81, at 220. Medicare is a "defining element of the Canadian
identity." Id. Medicare is highly regarded by both the consumer and the physician. Id. at 220,
221. Physician satisfaction surveys reveal over three-quarters of the respondents are satisfied
with practice conditions. Id. at 221.
118. Margaret Whitehead, Who Cares About Equity in the NHS? United Kingdom's
National Health Service, 308 BRIT. MED. J. 1284, 1285 (1994). The prewar insurance system
covered only 43% of the population. Id. at 1284. Workers' spouses and children were often
excluded from coverage. Id. Access was difficult for individuals living in rural and less affluent

areas. Id. Practitioners located in desirable areas and served selected patients. Id. at 1284.
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disjointed system where hospitals, clinics, and physicians fought over
patient dollars, ' 9 not patient care.'20
In the post World War II era, administrators in the ministries of
Health and Finance built a system of socialized medicine 2 ' that was free to
consumers,'" centrally administered, 23 and universally inclusive. ' The
system is nationally funded through general tax revenues.'12 The unified
funding source initially contributed to a more equitable staffing distribution
in historically under-served areas by compensating staff according to a
national pay scale',2 and funding ambitious multi-regional hospital
construction efforts.'27
However, access did not guarantee excellence.'"
One
commentator summed up outreach within the system: "[tihe consumer's

119. Id. at 1284.
The state of services was "highly fragmented and unplanned",
"haphazard," and "inefficient." Whitehead, supra note 118, at 1284. Waste and duplication of
services were common as entities battled for scarce economic resources. Id. The focus of
competing entities was retention of patient dollars, not optimizing patient care through referrals
to other, perhaps more appropriate, treatment settings. Id.
120. Id. (noting that working class people received distinctly different treatment than
wealthier patients).
121. Wilsford, supra note 39, at 597. The British health-care system is "the most
socialized of the seven largest O[rganization for] E[conomic] C[ooperation] D[evelopment]
[hereinafter OECD] countries." Id.
122. Rudolf Klein, Big Bang Health Reform - Does It Work? The Case of Britain's 1991
NationalHealth Service Reforms, 73 MILBANK Q. 299, 303 (1995). Free health service severed
payment considerations from considerations regarding eligibility for treatment. Id. But see
Whitehead, supra note 118, at 1285 (asserting that free treatment at the point of use has been
eroded by current cost shifting back to the consumer in dental, ophthalmologic, and long-term
care settings).
123. Wilsford, supra note 39, at 597 (describing the administrative system as a large and
highly developed one in which strategically placed public officials focus policy).
124. Klein, supra note 122, at 303 (commenting that the goal of providing all consumers in
the system with equitable service has met with only qualified success). Even at the beginning of
this decade, geographic equity in resource distribution and access was lacking. Id. at 304.
Although inequities in funding allocations between regions had diminished, the distribution of
funding allocations within regions varied greatly. Id.
125. Whitehead, supra note 118, at 1285 (characterizing the funding system as "one of the
most progressive," among the OECD nations). Id.
126. Klein, supra note 122, at 312 (identifying strict central control over creation of new
positions). See Whitehead, supra note 118, at 1284. Introduction of a National Resource
Allocation Formula reduced inequities in care. Id. At the outset the NHS used a carrot and stick
approach to redistribution of practitioners: new practices were prohibited in over served areas
and practitioners received financial incentives for establishing offices in underserved locales. Id.
127. Whitehead, supra note 118, at 1284. Construction of hospitals began in 1962, with
many facilities completed prior to evaporation of funding sources in the 1970s. Id.
128. Klein, supra note 122, at 304. Each District Health Authority allocated funds in
widely different ways. Id. Services provided in each district also varied widely. Id. "[Tihe
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only right is to have access to the health-care system:. once that has been
achieved, it is for the professional providers to determine what treatment is
appropriate."1 29 Even though the distribution of general practitioners has

improved to the point that less than five percent of the population resides in
"undoctored areas,"" 0 access does not guarantee the highest standard of
medical care, but merely universalizes the adequate. 3 '
New reforms introduced in 199132 attempted to improve efficiency

throughout the system. The reforms split purchaser functions from
provider functions within the NHS."3 District Health Authorities now
receive per capita funding0 and pay providers for services on a

prospective basis. 35 Per capita payments free administrators to spend
allocated funds on the most cost-effective services, regardless of whether

conclusion is clear: more than 40 years after its birth, the NHS had yet to offer everyone the
same level of service." Id.
129. Klein, supra note 122, at 311.

See Alan Maynard, Distributing Health Care:

Rationing and the Role of the Physician in the United Kingdom National Health Service, 4
HEALTH MATRIx 259, 263 (1994) (contending that even after the reforms of 1991, "cost data are
poor, there are large variations in clinical practice, the little effectiveness data that exist tend to
be ignored, often for many years, and the majority of health care services in use have no proven
scientific basis.")
130. Whitehead, supra note 118, at 1287.
131. Klein, supra note 122, at 304. See Howard Davies & Hugh Powell, How to Ration
Health Care -- and be Reelected: The U.K. Experience, 3 STAN. L. & P. REv. 138, 140-41
(allowing physician discretion in treatment decisions leads to inadequate management information
systems). The result is cost analyses based upon inadequate data collection. Id. at 141.
Allocation decisions, heavily weighting high profile specialties while slighting screening
programs and preventive medicine, become arbitrary. Id.
132. N.D. Bateman et al., A PrescribingIncentive Scheme for Non-Fundholding General
Practices: An ObservationalStudy, 313 BRIT. MED. J., August 31, 1996, at 535.
133. Id. See Davies, supra note 131, at 141. The Secretary of State for Health chairs a
political board, which heads the NHS. The management executive reports to the Board. There
are fourteen Regional Health Authorities, which oversee funding, in two separate bodies: the
Fund Holding for General Practitioner Practices (approximately 90 entities) and the National
Health Service Trusts (55 entities). Id. The Regional Health Authorities also oversee the 189
District Health Authorities. Id. Following the 1991 NHS reforms, the District Health
Authorities maintain contractual relationships with approximately 250 direct service providers,
the NHS Trusts, and the Fund Holding for General Practitioner Practices. Id. Direct care
providers also maintain a contractual relationship with the Fund Holding for General Practitioner
Practices. Id.
134. Whitehead, supra note 118, at 1286. In 1976 a national resource allocation formula
(RAWP) severed funding from financial allocations based upon historical patterns of utilization.
Funding determinations were to be based on medical need. Id. RAWP reflected need by
weighting a standardized mortality ratio. Id. Under RAWP, regions with relatively high
mortality rates received more funds than populations in areas where mortality rates were low.
Id. Under RAWP, poor regions experienced improvements in resources while in affluent areas
services were reduced. Id.
135. See Davies, supra note 131, at 142.
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the provider is within or without the NHS. 13' There are concerns that the
new capitation formula moves away from equitable geographic distribution
of services" and shortchanges patients requiring more intensive
resources. " ' However, the new reforms are also viewed with cautious
9
optimism. 3

When the NHS' funding function was severed from care delivery
functions, care provision within Britain fragmented into separate competing
units."4
The new reforms introduced cost competitiveness into the

system.' 4

As a result, physician-governed medical decision making is

42
overshadowed by managerial determinations in a market driven system.
Now, hospitals and primary care groups develop purchasing plans that
target specified health outcomes.'4 3 The private payor system which has

136. Id. See Davies, supra note 131, at 142-43. The per capita funding is adjusted for
certain pathologies and for age.
137. Whitehead, supra note 118, at 1284 (asserting serious differentials in quality exist
between deprived and affluent areas of the country). The weighting assigned to standardized
mortality in the 1991 capitation formula has drawn resources away from poor areas and inner
city districts with high morbidity and mortality figures to the wealthier and healthier districts.
Id. A revised national formula is being developed from 1991 census data, however, it is unclear
whether the revised weighting will provide a more equitable distribution of services. Id.
138. Klein, supra note 122, at 313. Because funds follow the patient, providers have
incentives to tailor their services to healthier segments of the population. Id.
139. Id. ("There is no reason to think that the dynamics of the new-model NHS will
necessarily reduce equity .

. . .");

see Wilsford, supra note 39, at 603 ("High state autonomy in

the [health] sector gives even the best organized interests few opportunities to exploit."); see
also, Whitehead, supra note 118, at 1284 ("Many working within the NHS are determined to
maintain an equitable service, and the public at large wants this principle retained.")
140. Whitehead, supra note 118, at 1287 (asserting those who can afford to may purchase
fee-for-service elective surgery private health insurance, and private physicians). The private
sector expands continuously. Id. The author expresses concern that the continued growth of
selection on the basis of financial grounds erodes need-based selection. Id. at 1287. "The
situation is not without hope. ..

."

Id.

141. Davies, supra note 131, at 142 ("[T]he core principle of the new funding system is
that "money should follow the patient"). Hospitals are contracting for funds prospectively and
pricing services according to acuity levels associated with particular procedures.
142. Stephen L. Heasell, Nursing, Employment, and Resource Allocation in a Reorganized
National Health Service, 4 ANNALs HEALTH L. 173, 176 (1995). The manager becomes the
decision-maker at the organizational level. Id. Where the market drives health-care service
delivery, the manager may regard services as inputs and outputs, and strive for their efficient
use. Id. at 177-78.
143. Klein, supra note 122, at 312. The author identifies several negative aspects
associated with such targeting. Id. The interventions are most easily directed at segments of the
population that can be most easily reached or those persons who will most likely respond to
treatment. Id. "Whereas, in the past, difficult-to-reach patients may have been seen merely as a
burden, now they may suddenly be perceived as a possible source of extra revenue." Id. at 313.
Conversely, plans that identify inequities may seek to bridge any gaps between particular
populations' at risk health status and deficient service provision. Id.
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always existed in Britain recently expanded significantly."11 Reforms in the
NHS have essentially created a health-care market driven by bottom line
financial considerations. 4 At the same time, technology and innovation
have increased the number and types of potential treatments.'" In light of
the NHS reforms and the burgeoning number of therapeutic options,
physicians and administrators are placed in the catch-twenty-two situation
of attempting to maximize both cost containment and care. Can this
approach bring anyone satisfaction even though it involves the
simultaneous pursuance of two seemingly diametrically opposed goals?
Increasing numbers of elderly consumers, and their increasing
need for medical treatment, impose additional demands on the British
health-care system. While the NHS has always implicitly rationed
resources through funding allocations,147 reform has made rationing of
resources more explicit." 8 Cost shifting is especially noticeable in nonacute and community health services, where there is increasing evidence of
hardship.14 9 In addition, local authorities now conduct tests to determine an
144. Id. at 307. By 1991, over 6.5 million individuals carried some form of private
insurance. Id. at 313. Klein opines that the increase of over 1.5 million private care subscribers
during the first half of the 1990s indicates a failure on the part of the NHS to respond to
consumer demand. Id.
145. Wilsford, supra note 39, at 603 ("The essence of the purchaser-provider split within
an internal market was to emphasize market imperatives in decision making rather than purely
medical imperatives."); see Gary J. Maxwell, Changes in Britain's Health Care An American
Attempts to Revisit 'From the London Post', 10 J.AM. MED. ASS'N. 789, 792 (1996) ("There is
concern that marketization of health care risks the undermining of the principles of uniform,
universal care.")
146. Maynard, supra note 122, at 262. In a market where doctors act as advocates for the
patient, who demands health-care, consumer capacity to access services is cost sensitive. Id. at
271. Insurers determine the reimbursement rules by examining and restricting use, while society
anticipates adverse risk ratings if insurers' costs rise as a result of services being used frequently.
Id. at 261.
147. Wilsford, supra note 39, at 601. The overall budget is fixed by the Treasury
Department and approved by Parliament. Id. The Regional Health Authority allocates funds
received from Treasury to the District Health Authority budgets and to the fund holding budgets
for General Practitioners. Id. See Whitehead, supra note 118, at 1284. The British system has
also imposed financial rationing by allowing limited charges to be imposed on prescription
medication, dental care and ophthalmic services. The percentage of total cost imposed upon the
consumer has steadily risen.
148. Richard Smith, Rationing: The Debate We Have to Have, 310 BRITISH MED. J.686
(1995). Health-care rationing has been debated in the medical press for over a decade. Id. In
opening remarks for a 1993 national conference on rationing, the Secretary of State for Health
stated that the government had a role in determining strategic shifts of resources but that priority
setting was to be conducted on a local level. Id. Author Smith interprets the Secretary's
comments as a refusal to engage in "the broad, deep, informed and prolonged debate on
rationing that is needed." Id.
149. Whitehead, supra note 118, at 1284-85 (noting a disturbing erosion of entitlement to
free care at the sub-acute level). Changes to the Social Security regulations now make it possible
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individual's eligibility for service.15° The new funding schemes tip the
equitable balance away from the poor and the elderly.The physician has historically acted as a gatekeeper within the
2
NHS;'- however, the recent reforms cast the workings of the system in a
new light.'53 Doctors have been trained to attend to the needs of individual
patients, not necessarily to look at the opportunity costs that treating one
Working within the new
individual imposes on the entire system."reforms forces .care providers to construe need as the capacity of the
patient to benefit at the margin rather than the capacity of the treatment to
benefit the individual patient. "1 The prioritization of resources has moved
from the almost invisible bedside rationing- to the very public forum of

political policy-making.
for private contractors to provide nursing home care. Id. The change in regulations transforms a
formerly free service into a means-tested one. Id. "[H]ard pressed NHS managers have been
only too willing to transfer patients into private homes to relieve the NHS budget." Id. at 1286.
See Becky J. Berke, Booknote, (reviewing Jane M. Orient, M. D., Your Doctor is Not In:
Healthy Skepticism About National Health Care (1994)), 24 Sw. U. L. REV. 501, 507 (1995).
Rationing is not working well. Id. The method of allocating resources is creating shortages. Id.
Almost one million patients experience waits of almost four years for treatment related to renal
dialysis, chemotherapy for cancer, coronary artery bypass surgery, and hip replacement surgery.
Id.
150. Whitehead, supra note 118, at 1285. The NHS has permitted the screenings since
1993. Id. Type and extent of screening varies regionally. Id.
151. Id. "The evidence of resulting hardship caused to some patients and their relatives is
mounting." Id. But see Klein, supra note 122, at 312. ("On balance, however, the dynamics of
the new NHS do not suggest that the poorer or more vulnerable groups in society will necessarily
suffer.")
152. Klein, supra note 122, at 311. The physician determines what treatment is needed and
clinical decision making is the basis of patient management. Id. "In a sense, therefore, in 1994
- as in 1948 - the scope of the NHS's services, the degree of its comprehensiveness, remains a
matter of professional convention and local decision making." Id.
153. Davies, supra note 131, at 142-43. Now, prospective funding will be based on
diagnostic determinations for the population to be served (similar to DRG's in the United States).
Id. The contracts will predetermine allocations according to projections of patients' acuity
levels. Id. at 142.
154. Id. at 143. The utilitarian focus of looking to the overall needs of the greatest number
of people shifts the focus of health-care priorities. Id. at 142. Problems arise when managers
prioritize which procedures will accomplish the greatest good for the most people. Id. at 143.
155. The NHS reforms force providers to balance cost and efficiency considerations against
the individual needs of each particular patient who seeks care and treatment in the system. See
Heasell, supra note 142, at 174. ("There are those who seem to doubt that a market and its
material incentives - in shorthand, money - will induce the appropriate choices to supply care
and to employ inputs that have the capability to contribute to the provision of health-care.").
156. Heasell, supra note 142, at 173. Some sectors of the population view the reforms as
imposing further constraints on the publicly financed resources provided by the NHS. Id. But
see Smith, supra note 148, at 686 (contending that "most people have not had an opportunity to
understand the scale of the problem and to give their opinion on issues such as trading off quality
against quantity of life. . .

.").

Britain has not made an in depth investigation into rationing
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D. United States
America lacks a comprehensive health-care system.17 The system

is actually a complicated patchwork of assorted payors'18 that has been
described as expensive" and inadequate.' 6 The system is market driven;'' 1
consumers who possess sufficient financial resources may purchase
services while individuals who find costs unmanageable have limited, if
any, access to care.'16 High costs and large numbers of uninsured are
indicators that the system is in serious need of reform. 163 Although
practices. Id. Instead, debates are sparked whenever stories about denial of treatment surface.
Id.
157. Symposium, Securing Health or Just Healthcare? The Effect of the Health Care
System on The Health of America, 39 ST. Louis UNIV. L.J. 7, 17 (1994). The political debate
about universal coverage did not result in enactment of comprehensive health-care reform during
President Clinton's first term in office. Id. at 8. Several legislative enactments afford coverage
to certain groups of people. 42 U.S.C. § 1395(i) (1988) (mandating employer taxes fund
Medicare as well as workers' compensation, employee health insurance programs and
premiums). 42 U.S.C. § 1995(c) (1988) (establishing benefits through Medicare for disabled
individuals and persons over 65). See Barry R. Furrow, Forcing Rescue: The Landscape of
Health Care Provider Obligations to Treat Patients, 3 HEALTH MATRIX 31, 31 (1993). Many
other individuals lack coverage entirely, or are underinsured.
158. Kelli D. Back, Rationing Healthcare: Naturally Unjust?, 12 HAMLINE J. PUB. L. &
POL'Y 245 (1991). States and federal dollars support financially needy individuals through
Medicaid programs. Social Security offers assistance to persons who qualify under the plan;
Medicare addresses the needs of older adults; private sector programs are characterized by their
volume and incredible diversity. Federal regulations governing medical assistance programs are
found at 42 C.F.R. §§ 435.110, .117-18, .120, .122, .130-35, .139, .201 (1990).
159. Susan D. Goold, Allocating Health Care: Cost-Utility Analysis, Informed Democratic
Decision Making or the Veil of Ignorance?, 21 J. HEALTH POL. POL'Y & L. 69, 69 (1996). A
disproportionate amount of money is spent on health-care. See Mark A. Rothstein, Health Care:
Public and Private Systems in the Americas 17 COMP., LAB. L.J. 612, 615 (1996) (Fourteen
percent of the gross domestic product is spent on health-care, the highest percentage allocation in
the Americas.).
160. Furrow, supra note 157, at 31. Despite the fact that society values access to healthcare, many needy people are unable to obtain treatment. Id. The payment structures of most
American health-care systems foreclose the possibility of service to people who have insufficient
means to pay for treatment. Id.
161. Rothstein, supra note 159, at 614. Local, state, and federal taxes fund some programs;
employer and employee contributions, private insurance premiums, and other payors fund other
types of health care coverage. Id.
162. Jason B. Saunders, International Health Care: Will the United States Ever Adopt
Health Carefor All? - A Comparison Between Proposed United States Approaches to Healthcare and the Single-Source Financing Systems of Denmark and the Netherlands, 18 SUFFOLK
TRANSNAT'L L. REV. 688, 711 (1995). In discussing arguments for and against market-based
health care, the author further notes the inefficiency of current insurance schemes and the failure
of managed care to control runaway costs. Id. at 743-45. Financial considerations bar access to
millions of would-be consumers. Id. at 732.
163. Rothstein, supra note 159, at 619. "[Nlinety percent of the public believes that the
American health-care system needs reform and more than fifty percent believes that serious
problems exist." Id.
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continuously

examine

possibilities for universalizing health-care,'" such drastic change is not
imminent.'"6
Unlike many industrialized nations where health-care is
considered a right,'" the United States government offers citizens no
universal guarantee to health-care. 6'
Some government programs do exist to assist the elderly
population to obtain medical care;1'" however, the government safety net
represents only a frayed lifeline extended to a small segment of the
population. 169 Government benefits packages provide very narrowly
defined services"0 with many gaps in coverage. 7' Although millions of
164. Gostin, supra note 157, at 43. Health care reform has been attempted since the post
World War 11 era. Id. at 42. President Truman recommended a comprehensive health program
in 1945, advocating the removal of financial barriers to care. Id.
165. Too much is at stake. Insurance companies fear tighter government regulation,
institutional providers fear the economic costs of comprehensive care. See David Blumenthal,
Health-care Reform - Past and Future, 332 NEW ENG. J. MED. 465 (1995). The inability of
private interests and of state governments to adequately address comprehensive health-care
reform invites continuing federal government involvement. Id. The author believes that the
success of federal legislative initiatives is contingent upon building novel alliances between front
line providers and managed care organizations and creating increased public awareness of healthcare issues. Id. at 468.
166. See, supra Part II.
167. No Congressional legislation has recognized health care as a right in spite of efforts of
several past administrations to craft such guarantees. See Gostin, supra note 157, at 8. The
Supreme Court of the United States has not found a fundamental right to health care. Harris v.
McRae, 448 U.S. 297 (1980). Nor has the constitutionality of our present health-care system
been overturned on equal protection grounds. See Back, supra note 158, at 255 (discussing
constitutional issues of rationing under Medicare and Medicaid). But see Barry R. Furrow et al.,
HEALTH LAW § 12, at 1, n.3 (1995) (discussing selected state constitutions that may provide an
affirmative health-care right).
168. Title XVIII of the Social Security Act, 42 U.S.C.A. § 1395-1395ccc sets forth the
governance provisions for Medicare. See Furrow, supra note 167, § 13-2 for a discussion of
eligibility. Medicare became a reality in 1966. Id. § 13-1. The program covers persons
experiencing long term disabilities, seniors over 65, and persons requiring renal dialysis. Id. §
13-4. Though Medicare remains a program, which is limited in eligibility and scope, it pays for
a significant share of health care in the United States because it covers the part of the population
most in need of medical care and the most expensive types of care required by this population.
See infra note 169.
169. Andrew H. Smith & John Rother, Older Americans and the Rationing of Health-Care,
140 U. PA. L. REV. 1847 (1992). Thirty-four million people lack basic health insurance
coverage.
170. Medicare is composed of Part A (hospital) and Part B (supplementary medical) federal
insurance programs. See William G. Dauster, Protecting Social Security and Medicare, 33
HARV. J. ON LEGIS. 461, 481 (1996). 42 U.S.C.A. § 1395d(a) (1988) identifies covered
services as semiprivate rooms, ordinary nursing care, social services, medications, supplies
durable medical equipment, and diagnostic or therapeutic goods or services normally provided by
the hospital to inpatients. Under 42 U.S.C.A. § 1395x(b)(6) (1988), skilled nursing facility visits
and services may also be covered, but not for purposes of custodial care. Id. See Daniel
Callahan, Limiting Health Carefor the Old, in AGING AND ETHICS 219, 222 (Nancy S. Jecker,
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seniors receive Social Security' 2 and Medicare funds,' 3 a majority of these
recipients verge on poverty.'14 Medicare and Social Security operate as
government administered social insurance programs, 7 -and they are in deep
Resources within the system are finite; however
financial trouble."
demand for services appears infinite.7'"
ed. 1991) (stating Medicare does not cover long term care costs and requires recipients to pay
several hundred dollars towards the costs of hospitalization). Id. Length of stay is limited to 60
days. Id. Under 42 U.S.C.A. §1395x(m) (1994), home health services for visiting nursing
services and rehabilitative therapy professionals or assistants and durable medical goods are
covered. However, service delivery agencies may impose time restrictions on the number of
hours providers will visit each patient. See MEDICARE HOME HEALTH AGENCY MANUAL
205.1. For a listing of Part B covered services see Furrow, supra note 1, § 13-15. Medicare
excludes from coverage any services "not reasonably necessary for the diagnosis or treatment of
illness or injury or to improve the functioning of a malformed body part." 42 U.S.C.A. §
1395y(a)(1) (1994).
171. Rothstein, supra note 159, at 617. Elderly people covered under Medicare often
purchase Medi-gap insurance. Id. Long-term care insurance policies are also a popular purchase
with older Americans. Id.
172. 42 U.S.C. §§ 301-1397e (1994).
173. Dauster, supra note 170, at 464, (citing government figures that reveal over 43 million
individuals receive monthly Social Security benefits and 32 million people over 65 are Medicare
recipients). See David Mechanic, Professional Judgment and the Rationing of Medical Care,
140 U. PA. L. REV. 1713, 1716 (1992). "[Lless than half of the elderly's health-care costs are
covered by Medicare. . . ." Id.
174. Dauster, supra note 170, at 466. Statistical records indicate, "a vast segment of
America's seniors need Social Security and Medicare to remain above the poverty level." Id.
Social Security is the primary income for over half of the senior beneficiaries. Id. Of the small
percentage of Social Security beneficiaries receiving income from other sources, over 65%
realize less than $10,000 annually in non-governmental income. Id. Three-fourths of Medicare
recipients make less than $25,000 annually. Id.
175. Id. at 463, 464. The programs operate by matching workers' contributions to the
system with employers' contributions. Dauster, supra note 170, at 464. While Social Security
pays out retirement, death, and disability benefits, Medicare provides funds for health needs of
the elderly and persons experiencing long term disability. Id.
176. See Dauster, supra note 170, at 464, for a detailed discussion of the perils of funding
these federal programs. "[I]n the end, however, the choices are simple ones: cutting benefits or
raising taxes." Id. at 506. See also, Concurrent Resolution on the Budgetfor Fiscal Year 1996,
Medicare Solvency: Hearings Before the Senate Comm. on the Budget, 104th Cong., 1st Sess.
309, 309 (1995).
177. A View of How Health Issues Might Play, 22 HEALTH LEGIS. & REG. WKLY., Nov.
7, 1996, available in ALLNEWSPLUS, File No. WL 11279477. Douglas Badger, aide to
Senate Majority Whip Don Nickles, said that the focus of health policy, once cost control, has
shifted to discussions about maintaining quality of care and consumer choice. Id. The
abundance of innovative, high technology treatment increases costs while the numbers of elderly
place heightened demands on limited resources. Id. See Steve Teske, Medicare Reductions
Threaten Access in PhiladelphiaHospital Says Washington, BNA HEALTHCARE DAILY, Oct. 26,
1995 available in BNA-HCD, HCD d6 (reporting that the president of Albert Einstein Medical
Center fears devastating result should Medicare be cut in accordance with proposed legislation.
Reductions in Medicare will force smaller hospitals into financial ruin). Id. Larger institutions
will have to absorb patients from defunct small hospitals as well as deal with loss of federal
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RATIONING RESOURCES

While the first shots of the opening rounds in the battle over
resource allocation have been fired, the rationing revolution is not fully
underway.", Unprecedented increases in longevity,' 9 a proliferation of
high technology medical care, and unrelenting demand for more and better
health-care in industrialized nations challenge existing social policies.'1
Financial considerations are of deep concern to government leaders.' 8'
Health-care costs creep upward in some countries and soar in others. 82
funding. Id. This double whammy increases the financial burden on and demand for services
within the surviving institution. Id. But see, Charles Marwick, Longevity Requires Policy
Revolution, 273 J. AM. MED. ASS'N 1319 (1995). In an interview with Robert H. Binstock,
Ph.D., Henry Luce Professor of Aging, Health, and Society at Case Western University School
of Medicine, Professor Binstock contended that withdrawing availability of technologically
advanced and costly procedures for patients 80 and older would have negligible impact on overall
health-care expenses. "Health-care as a percentage of gross domestic product is not associated
with population aging." Id. at 1318.
178. Jan Blustein & Theodore R. Marmor, Cutting Waste By Making Rules: Promises,
Pitfalls, and Realistic Prospects, 140 U. PA. L. REv. 1543, 1569. While the term rationing
evokes fearsome images of forced choices "waste cutting . . . suggests saving people from
medical interventions that would not have done them any good." Id. at 1544. The author's userfriendly term waste cutting encompasses both administrative and procedural aspects of medical
services. Id. Does putting a more benign face on the process of allocating scarce resources
make rationing decisions less problematic?
179. See Part II, supra notes 1-10 (discussing the demographic shift and the impacts of the
elderly on health-care service provision).
180. Dov Chernichovsky, Health System Reforms in Industrial Democracies:An Emerging
Paradigm 73 MILBANK Q. 339, 342 (1995). All industrialized democracies are implementing
health-care reforms, tailoring changes to cultural, social, historical, and political circumstances
unique to each nation. Id. at 339. The central themes of reform are directed at cost
containment, quality concerns, improving efficiency, and equitable distribution of services. Id.
at 339-40.
181. Goold, supra note 159, at 69. Resources are limited because society must also
purchase a wide range of other services, such as education, housing, national defense, food, etc.
Id. at 70. In order to allocate a finite monetary sum among a variety of competing services,
expenditures in one sector are necessarily limited. Id. The ability of society to purchase healthcare in sufficient quantity has strained finances; yet demand continues to escalate. Id. The
author articulates the question over which countries struggle: "Who shall decide how to ration
health-care, and how shall this be done to respect autonomy, pluralism, liberalism, and
fairness?" Id. at 69.
182. Blustein, supra note 178, at 1543. In 1970, Americans allocated only 7.4% of Gross
Domestic Product to health-care. Id. In 1990, the figure had almost doubled. Id. See
Rothstein, supra, note 159 at 615, for a listing of percentages of Gross Domestic Product spent
on Health-care. Canada spends almost 10%; the United States spends 14%. Id. "Most of the
countries report that health-care inflation is greater than the general inflation rate." Id. See also,
Dauster, supra note 170, at 474. The Social Security fund will stop running surpluses in less
than twenty years and will be exhausted in 2031. Id. at 480. Medicare is projected to run at a
deficit imminently. Id. at 486. "The Medicare HI Trust Fund is in worse condition than the
Social Security Trust Fund . . . in the short run, Social Security expenditures are currently
growing at roughly the same rate as the economy, Medicare costs are growing mush more
quickly, reflecting the rapid growth of medical expenses. ..

."

Id.
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The potential of medicine to develop and offer innovative treatments
increases, yet payors' finances become increasingly constrained. In the
face of scarce resources, the question is not whether to ration health-care,
but how rationing is to be accomplished.
One focus of debate centers on the philosophical rationales
employed to ration scarce resources. Rationing determinations ideally
encompass principles of autonomy, fairness, and justice.'83 The application
of moral principles to health-care resource decision making poses a number
of problems. First, there is a lack of consensus on how to apply often
conflicting moral principles.1M Second, structural supports are inadequate;
the process of allocating resources is ill-defined.'85 Finally, substantive
criteria used for rationing are often based on sketchy data.8

6

Despite

183. Goold, supra note 159, at 71. The author defines autonomy as the right to make
independent decisions. Id. Justice requires allocating social resources fairly. Id. The concept
of fairness encompasses respecting all people equally, and regarding every person as deserving
and worthy. Id. The author supports private health system reform. Id. at 81. She contends that
policies that use moral criteria for rationing could be developed and enforced by institutional
authorities (Health Maintenance Organization's, other managed care entities, insurers, and
hospital boards). Id at 95. Further, the actions of these institutional authorities, if supported by
morally relevant criteria, should be upheld by the courts. Goold, supra note 159, at 95.
184. Goold, supra note 159, at 72. Which principle will prevail when conflicts occur?
Society lacks consensus on notions of moral reasoning and distributive justice. Id. Different
premises for rationing are advanced by various philosophical camps. Id at 76. Rawlsians
advance a theory of distributive justice to ensure equal opportunity among all consumers;
utilitarians argue for maximizing available quantities of health-care through the use of some costeffective standard; and libertarians assert the beneficence principle compels moral societies to
provide health-care for individuals who lack the means to obtain services. Id. at 72. See also
Shah Ebrahim, Public Health Implications of Ageing, 29 J. ROYAL C. PHYSICIANS LONDON
207, 209 (1995) (contending that the clinical ethical value of beneficence conflicts with utilitarian
principles). "One of the major tensions for professionals in management is to juggle these two
ethical principles of beneficence and utilitarianism, both of which have validity." Id. Ebrahim
cautions that favoring individual interests over the greater good would create "an insatiable
consumer of health-care." Id.
185. Goold, supra note 159, at 74. As opposed to defining and invoking substantive
matters to guide rationing allocations, "[a] practical advantage of a focus on the process of
decision making is its flexibility, its ability to change decisions as both facts and social values
change." Id.
186. Ebrahim, supra note 184, at 210. In Britain, where health-care policy is based upon
utilitarian principles, resources are distributed to ensure the greatest good for the largest number
of people. Id. The author contends that policy considerations should incorporate selective
provision of resources "where they will do the most good" rather than continuing distribution
according to historical patterns of use. Id. at 209. The paucity of outcome-based information
prevents redefining objectives according to health outcome. Id. See Edward Dickinson & Paula
Rochon, Commentary, Cochrane Collaboration in Health-care of Elderly People, 24 AGE &
AGING 265 (1995). The Cochrane Collaboration is a collaborative web of individuals who, since
1993, have worked to achieve three objectives, all having to do with disseminating health-care
data. Id. The group conducts literature searches to identify published randomized controlled
trials on the 25 topic areas currently under investigation. Id. The group produces Cochrane
reviews in keeping with explicit guidelines. Id. The Cochrane Collaboration also created and
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uncertainty in defining the objectives, principles of supply and demand
compel substantial change in the distribution of resources.
Several schemes for allocating health-care have emerged in the
past decade. The market-based approach'7 has been completely rejected
for its failure to address market imbalances, an inability to disseminate
information to consumers, a lack of accountability, and an overall absence
of fairness. "I Cost-benefit analysis presents both methodological and
interpretive problems.'8 9 Nor is entrusting health-care policy making to
government institutions without risk. Factionalism, pork-barrel politics
and the inability of under represented segments of society to access
legislative and administrative forums are factors which jeopardize equitable
outcomes in a democratic decision making process.1'9 Although regulatory
maintains a registry for the reviews together with an information distribution system for
individuals requesting information. Ebrahim, supra note 184, at 209. The Collaboration
established the Cochrane Collaboration in the health-care of elderly People in response to the
growing importance of investigations focused on geriatric populations. Id. One focus of the
group is to compile a specialized database relevant to health issues affecting the elderly.
Dickinson, supra note 186, at 265.
187. Goold, supra note 159, at 75 (describing this process as allocating resources on the
basis of a consumer's ability to pay for service).
188. Id. at 74. The effects of insurance and the presence of market monopolies as well as
the status of health-care as a public good create market imperfections. Id. at 75. Providers'
poor attempts at educational outreach and the efforts of some within the system to preserve
personal power by controlling the flow of information are communication barriers to the
consumer. Id. Furthermore, many argue ability to pay is neither a fair nor a just criterion for
rationing decisions. Id. Dr. Goold asserts that "the 'invisible hand' of the health-care market is
not accountable to the general population." Id. at 76.
189. Ebrahim, supra note 184, at 209, questions the definition of the term benefit in the
cost-benefit analysis. Utilitarians regard benefit to be that measure, which gives a population
value for the treatment that an individual receives. Id. The yardstick by which benefit is
measured is defined as the quality adjusted life year (QALY), years of life gained by virtue of
receiving treatment. Id. at 209. The utilitarian definition differs from the definition of benefit
according to a clinical perspective. Id. To a practitioner, a benefit enhances the life of the
individual patient. Id. A clinician's yardstick measures the personal benefit derived from each
intervention or course of treatment. Id. As each individual's response to disease and treatment
is unique, the outcomes measures are flexible and individually focused. Ebrahim, supra note
184, at 209. Which definition of benefit, population-centered or individualistic, should be
employed in a cost-benefit analysis? See also Goold, supra note 159, at 78. Outcome data may
exclude consumers' perceptions about aspects of service unrelated to medical improvement;
however, perceptions may greatly influence an individual's sense of well-being. Cost benefit
analysis fails for a number of reasons, which Dr. Goold discusses in detail. Id. at 77. Among
the reasons he discusses are the following: the outcome measurements derived from the entire
population are applied to individuals who may respond unconventionally, intangibles that impact
health are not included in the calculus of benefits as measured by outcomes, and there are
problems implicit in the method used to value benefits. Id. at 77.
190. Goold, supra note 159, at 82 (taking issue with allowing health-care decisions to be
made in the political arena for a number of reasons). The wealth and life experiences of many
politicians influence their exercise of power. Id. at 81. The voice of privilege is not necessarily
the voice of experience, best able to identify where resources should be allocated. Id. at 82. Dr.
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bodies develop frameworks which delineate reimbursable services,
technological growth and patterns of industry expansion, these types of
determinations are far removed from the exigencies of disease, the
expectations of patients, and the dilemmas of daily care. 91
Proponents of bedside rationing express confidence that physicians
are in the best position to allocate resources.'9 A system that preserves
physician control over resource-allocation decisions precludes
governmental entities from promulgating complex and detailed sets of
rationing rules for every conceivable factual contingency. '1 Despite the
insanity of rule-based rationing,' ceding rationing decisions over to
physicians has been opposed on moral and ethical grounds.' 95
Consequently, United States legislation severs cost considerations from

Goold points out that the ability of socially or economically powerful groups to sway decision
making does not contribute to reasoned decision making. Id. at 84.
191. David Mechanic, Professional Judgment and Rationing, 140 U. PA. L. REV. 1713,
1721 (1992) (supporting the concept of a central authority that sets broad constraints on the
market but asserts that "the realistic contingencies of disease, the complexities of comorbidity
and the diversity personal and family situations," need to be addressed by the care giver). Id.
The doctor is in the best position to respond to unanticipated
192. Id. at 1728.
circumstances. Id. Using clinical discretion builds in sensitivity to individual variances, which
is factored into the allocation process. Id. Ongoing communication between doctor and patient
promotes effective service provision. Id. Malpractice suits and internal organizational structures
such as peer review committees and grievance proceedings provide checks against abuse. Id.
193. Peter A. Ubel & Robert M. Arnold, The UnbearableRightness of Bedside Rationing,
Bedside rationing is a necessity if cost
155 ARCHIVES OF INTERNAL MED. 1837 (1995).

containment is to be accomplished. Id. It is one of several cost containment mechanisms
available to governments and other payors. Id. at 1839. The extensive scope of guidelines
required to capture the particulars of every case risks quality at the expense of possible clarity.
Id. at 1841.
194. Mark A. Hall, Rationing Health Care at the Bedside, 69 N.Y.U. L. REV. 693, 702
(1994). "A complete and scientifically valid set of rationing rules would entail the impossible
task of developing rigorous empirical information for each of the almost 10,000 diagnostic
entries in the World Health Organization's InternationalClassificationof Diseases and the almost
10,000 medical' interventions listed in the American Medical Association's Current Procedural
Terminology." Id. Add to that daunting task of updating the rules each time a medical advance
occurs, and the fact that the rules do not account for consumer preferences. One can grasp the
extraordinarily challenging burden of developing such a system.
195. Id. at 703. Traditional medical ethicists find bedside rationing morally and ethically
indefensible. Id. Rationing poses a conflict of interest with the physician's obligation to heal the
sick. Id. The role of healer compels the doctor to provide every benefit, no matter how small to
an ailing patient. Id. at 705. Traditionalists argue that cost-consciousness falls within the domain
of policy-making, and should not taint medical decision making. Hall, supra note 194, at 706.
Minority viewpoints also exist. Id. Some accept bedside rationing, but only when providers are
not financially compensated on the basis of rationing decisions. Id. at 707. A small proportion
of ethicists regards rationing as an inescapable necessity. Id. But see Ubel supra note 193, at
1842. The moral problems have been overstated.
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bedside rationing for recipients of government funding,'" and Britain's
National Health Service educates physicians to internalize cost

considerations through the practice of conservative clinical decision
making. '19
Who should decide how to ration medical care? No easy, generic

solution exists.

Physician-practitioners who must adapt to new practice

constraints imposed by rationing wrestle with the problem daily.
Dealing with human beings and their problems, we are
person and event oriented; our creed has always been and

is the best that can be done for an individual, at a point in
time.
Increasingly, we must modify this traditional
approach by viewing episodic care of the individual as a
part of two continua, of the individual in relation to their
life span, and of the individual in relation to the
community and health-care system to which all belong.

We are not skilled or practiced in defining our overall
aims. '9
The general consensus is that bedside rationing, with all its faults, is a
clinical reality which practitioners must learn to tolerate.
To the increasing numbers of elderly health-care consumers, the
import of rationing will depend upon the objectives that the rationing is
designed to achieve.
Should industrialized nations provide invasive
medical assistance for whatever stretch of years legislators determine to be
a "natural life span,"'" and thereafter finance only palliative care? The
underlying rationale supporting a policy of age-based rationing is the
equitable and cost-effective distribution of health-care services among all

196. Omnibus Budget Reconciliation Act of 1986, Pub. L. No. 99-509, § 9313(c)(1)(E),
100 Stat. 1874, 2003 (codified at 42 U.S.C. § 1320a-7a(b)(1) (1988)) (prohibiting hospitals from
paying doctors as an inducement to ration care to Medicare or Medicaid patients). Hall, supra
note 194, at 708. Several state legislatures are considering whether to mandate that Health
Maintenance Organizations must reveal the basis of financial incentives.
197. Since British doctors within the National Health System [hereinafter NHS] are salaried
employees, there are no explicit cash inducements to ration care; however, the 1991 reforms
have introduced market competition into the System. The reinvention of British health-care
makes explicit rationing an emerging concern. Now, different units within the NHS compete for
the dollars that follow each patient, economic viability of particular NHS programs may not turn
on cost determinations. See discussion of the National Health Service, supra Part III.
198. Harry E. Emson, Health, Aging, and Death, 4 CAMBRIDGE Q. OF HEALTHCARE
ETHICS 163 (1995).
199. Daniel C. Callahan, Limiting Health-carefor the Old, in AGING & ETHIcs 219, 224
(Nancy Jecker, ed. 1991). "The future goal of medical science should be to improve the quality
of old people's lives, not to lengthen them." Id. at 223. The author defines 'natural lifespan' as
seventy to eighty years but realizes that others may set different endpoints. Id. at 224.
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age groups of consumers.- Age-based rationing ends intergenerational
warfare over scant resources but creates its own set of problems.101
Current policy (or lack thereof) allows elders to consume services at the
expense of other age cohorts.m
But restricting elders' access to costly technology and aggressive
medical interventions in their final years, though intuitively appearing to be
a cost-saving strategy, is actually of only marginal economic
significance.203 The real costs are associated with chronic conditions,
which afflict the elderly and impair functional status.2'4 Allocating funds
for research into conditions such as Alzheimer's disease, Parkinsonism,
and osteoarthritis, promises to ultimately reduce the financial burden upon
the health-care system.205
The needs of the increasing numbers of elderly who are not
seriously ill but require expensive supportive care are of great concern.20

200. Id. at 224. Government-supported medical care should relieve suffering and avert
premature death rather than deliberately attempt to extend life beyond the natural life span. Id.
Three principles underlie this type of rationing. Id. at 225. First, the government should not
seek to extend life beyond the natural life span. Callahan, Supra note 199, at 225-26. at 225-26.
Second, the government's entitlement programs should finance medical technology necessary to
allow individuals a natural life span. Id. at 225-26. Third, the government should provide only
palliative care, not life-extending technologies, to individuals who exceed the limits of a natural
life span. Id. at 226.
201. First, how will one define a natural lifespan? Callahan, supra note 199, at 224
(suggesting the late 70s or early 80s). Insurance companies currently use actuarial tables to
accomplish the same objective. Demographic data, though, continue to push the edge of the
See Laslett supra note 4. Second, we devalue the
envelope to ever-higher numbers.
contributions of the elderly if society merely juggles numbers in order to maximize returns on
our dollar investments. Disregard for individual contributions to the social network of family
and community transforms elderly people into little more than unprofitable investments.
202. Norman Daniels, A Lifespan Approach to Health-Carein AGING & ETHICS 227, 230
(Nancy Jecker, ed. 1991). The number of children living in poverty exceeds the number of poor
elderly, in part because the elderly are entitled to Social Security benefits and other government
spending programs. Id. at 230-31.
203. Smith & Rother, supra note 169, at 1850. Studies examining Medicare expenditures
during the final year of life, indicate that the proportion of money spent has been nearly constant
each year since the Medicare program began; "only 3% of Medicare decedents incur 'high costs'
• . . but saving this sum would have produced little of economic significance in the context of
health-care expenditures that reached nearly one-half of a trillion dollars." Id.
204. Id. at 1851 (pointing out that monies spent on government funded research in to
geriatric pathologies accounts for only a small fraction of expenditures associated with these
diseases). Prevention could radically decrease costs. Id.
205. Id.
206. Alison Barnes, The Policy and Politics of Community-Based Long-Term Care, 19
NOVA L. REV. 487, 491 (1995). "One of the most problematic aspects of health-care reform is
the absence of well-developed and funded plans for providing long-term home and communitybased care to aged and disabled persons." Id.
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Current supports in industrialized nations are woefully inadequate.m7 In the
United States, patterns of fraud and regulatory violations have been
reported frequently within the nursing home industry.m Changes in
Britain's National Health Service have shifted skilled nursing funding from
the public to the private domain.2 Private markets exist for home help,
housekeeping, and home companions for the elderly; however, nontraditional supportive living arrangements afford few legal protections.' 0
The Japanese still regard the family as the primary source of care for the
elderly; however, that support erodes as the number of elderly in the
population increase.21 Even Canada has imposed explicit limits on certain
22
services and now requires co-payments for consumers of long term care.
In sum, industrialized nations need improved programs that serve older
individuals across a spectrum of care.
V. CONCLUSION
Around the globe, industrialized nations have failed to adequately
define the scope of care and to develop service mechanisms for elderly
consumers. Developing a comprehensive health-care system in which
207. Daniels, supra note 202, at 232 (characterizing the long-term care system as "the
clearest example of the failure to meet important needs"). Id. The author argues against
institutionalizing many of the elderly, preferring to strengthen home health outreach. Id. at 238.
"They will have more opportunity to complete projects and pursue relationships of great
importance to them, or even to modify the remaining stages of their plans of life." Id.
208. John Braithwaite, The Nursing Home Industry, 18 CRIME & JUST. 11, 12-14 (1993)
(discussing the nature of violations in the nursing home industry, and noting that Medicaid and
welfare fraud are increasingly common). Quality of care regulation is also subject to fraud. Id.
at 13.
209. See Whitehead, supra note 118, at 13.
210. Andrew Bainham, Shared Living Among the Elderly: A Legal Problem in Search of a
Home, in AN AGING WORLD, DILEMMAS & CHALLENGES FOR LAW & SOCIAL POLICY 426,
429 (John Eekelar & David Pearl eds., 1989) (noting that different types of for-profit services
are provided to elderly). However, "greater consideration needs to be given to the professional
organization of such services." Id. at 430. In addition, shared living arrangements that are
outside of the for-profit domain may place elderly individuals at legal risk. Id. at 431. English
law has not provided protections for the unconventional relationships formed when unrelated
elderly people reside in the same home. Id. at 432-36. Contractual arrangements may offer
some rights to individuals who wish to enter into an agreement regarding a supportive living
arrangement; however the current law does not favor such arrangements. Id. at 438. The author
concludes that more attention needs to be devoted to the legal implications of shared living
arrangements among the elderly. Id.
211. Maeda, supra note 57, at 313 (asserting that the family is paramount in providing
support for the elderly; however services "will undoubtedly need to be expanded" due to
anticipated increases in frail elderly and changes in family networks resulting from increasing
industrialization and urbanization of Japanese society). See also supra Part III, discussing healthcare in Japan.
212. See supra Part III discussing health-care in Canada.
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elderly consumers can obtain affordable care remains a daunting challenge
both in universal care systems and in the patchwork system of the United
States. However, targeting the health-care needs of the elderly must
become a priority.
The burden on health-care systems produced by the increasing
demands of growing numbers of elderly is a problem that will not soon
vanish. Governments grapple with the problem, but provide too little, too
late. Nor can care of the elderly continue to be delegated to families.
Families are no longer able to afford, both emotionally and financially, the
costs of caring for multiple generations of elders.
What will the health-care of tomorrow be, an E Ticket ride through
a maze of gatekeepers, a brave new world of institutional rationing, or
something more caring and less self-serving than a social system that
refuses to address the needs of those who are disadvantaged by age or
disability? The magnitude of the demographic shift occurring across
industrialized nations most assuredly is transforming health-care systems.
It is unclear whether the pressures of change will create diamonds from
disorder or leave the elderly in a situation where they have fallen and can't
get up.

